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HONOURABLE JAMES WOLFE MURRAY, 

OF CRINGLETIE, 
ONE OF THE SENATORS OF THE COLLEGE OF JUSTICE, 

AND 

one of thb l0bd8 commissioners of thb jury court. 
My Lord^ 

When I asked permission to inscribe the 
filbumg Treatise to your Lordship^ I relied much on the 
warm interest which you take in whatever is likely to promote 
the knowledge of the Law of Scotland^ to ihe zealous admi- 
nistratUm of which your life is devoted. The kindness with 
which you acceded to my request assured me at once of your 
favourable recollection of the author qf this Workj amd qf 
your disposition to receive with indulgence the attempt I have 
made to render the present edition more useful. Of my part 
in Uf ther^fbrCf I shall merely say^ that it will afford ^me the 
most sincere gratification if it be found in any degree worthy 
of ihe patronage with which it has been honoured. 

I am, with the highest respect, 

My Lord, 
Your faitliful and most obedient Servant, 

W. BELL. 
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ADVERTISEMENT. 



In the revisal of the present work, the editor 
has pursued the same plan which he followed 
in revising the late Mr. Bell's Treatise on 
Leases. The text and general arrangement 
of the book have been left unaltered, except 
that the references to cases and authorities 
are now made in foot-notes. The addi- 
tions or corrections required by recent deci- 
sions, or which seemed necessary for the pro- 
per elucidation of the doctrine in the text, 
are contained in separate notes, distinguish- 
ed from those of the author. 

It has been the editor's anxious endeavour 
to make the references ample and correct. 
The older decisions are cited in this edition 
by reference to the pages in Morison's Dic- 
tionary, and in Mr, Brown's Supplement, in- 
cluding the several collections of Reports for 
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which the profession is indebted to the la- 
bours of that gentleman. On the whole, the 
editor trusts that the corrections and addi- 
tions which he has made, wiU render the 
book, as a practical treatise, more useful to 
conveyancers, as well as to the profession in 
general. 



Edinburgh, December, 1827. 
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TO FIRST EDITION. 
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The subject on which the author offers to 
the profession the following treatise^ belongs 
to the daily practice of the conveyancer. 
Correctly as our great institutional writers 
have delivered the doctrines of resignation 
and confirmation, there still seemed to be a 
practical view of the doctrines of the law, as 
applied to the sale of land, which is not easily 
to be found in books, and which it is the 
author's object, in this treatise, to supply. 

It is impossible to hazard an attempt of 
this sort without anxiety. But I have en- 
deavoured, by repeated revisals, in the an- 
nual course of my lectures, to render the ex- 
planations as clear as possible, and to illus- 
trate the rules and principles in the way 
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via ADVERTISEMENT. 

that, on repeated trials, seemed to me the 
most likely to be useful. The work, nearly 
in its present .shape, has formed a part of my 
course of lectures on coriveyariciiig ; and I 

am induced to give it to the public that I 

• • , ■ > ' ' ' ' > 

may, within the appointed time, give room 
for a fuller illustration of some other sub- 
jects, which I have hitherto been forced to 
tr^ait xppr^ slightly ^th^P: th^ in9i,portanee 
deserved* . 



Ji^ne 1815. 
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INTRODUCTION. 



In the forms by which property In land has been 
constituted, one great object has been (as far as the 
history of these forms can be traced) to ascertain 
with precision the legal proprietor, and to prevent 
that confusion on this point to which property in 
land is peculiarly exposed, and which is yet so con* 
trary to the interests of society. 
' It is impossible to deliver, or to hold the posses- 
sion of land in the same manner that a moveable is 
delivered or held. Possession cannot therefore be 
the test of property in land* It must often be put 
into the hands of those who are only temporary cul- 
tivators of the soil. It may be given as a security 
for debt, and possessed under redeemable rights, or 
it may be vested in trustees. Hence, from the times* 
of ancie^t Rome, down to the present day, the great 
object of conveyandng has been to render the forms' 
by which property in land is transferred, so pecu-- 
liar^ ao striking, and at the same time so public, that 
no doubt may rest on a point of sudi importance,' 
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Nor is it surprising, with the experience of ages 
before us, and prompted by the circumstances into 
which the land rights of the country had come, that 
a plan, the simplest and most effectual that can be 
devised, should have been adopted in the constitu- 
tion of the records of landed property. 

The titles to land, both in this country and in 
England, are to be traced to the same source ; and 
however much they may have diverged, the course 
that each has taken is still to be perceived ; and it 
is yet possible to ascertain the causes by which they 
have been separated. Their origin. will be found 
in Roman conveyancing ; and the forms of both 
countries have been affected by the principles of 
feudality, though they have been differently affect- 
ed, and left in states exceedingly dissimilar. 

It is in the Roman grant, and in the Roman form 
of giving possession, that the Scottish charter and 
sasine, and the English feofment and livery of sa- 
sine, have equally their origin. 

In Rome, the sale of land took place in piresence 
q{ the judge, and upon the land transferred. Every 
form of that law was attended with marked aind 
distinct ceremonies ; because their forms were those 
of a period antecedent to writing, and were intend* 
ed to impress strongly on the minds of the witness- 
es the nature of the transaction. The ceremonies 
of the Roman sale were there gone through ; and 
the judge gave possession to the purchaser, by in- 
troducing him into the subject, after all others had 
been removed. To this actual delivery, was added 
a symbolical delivery, where the seller put into the 
hands of the purchaser the branch of a tree, with 
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earth, or grass, or com, in token of delivery of the 
subject. 

When at last the territory of Rome became more • 
extended, the purchaser was taken within sight of 
the property ; and the ceremonies of the sale hav* 
ing been gone through, the judge ordered the pur« 
chaser to takd possession ; or he received an order 
on those holding the lands to deliver possession to* 
him, similar to the form of Uvery in law, known at 
this day in the practice of England* 

Such were the forms on which, in ancient Rome, 
the evidence of the transmission of land depended ; 
and when, at last, this evidence was changed to 
writing, still the old forms were observed, and were 
expressed in the deed, of which many examples 
have been preserved. 

. That these minute forms of Roman conveyancing 
should have been handed down to modem times, 
can be no matter of wonder, when it is considered 
that the notaries of the church received their leam« 
ing from the notaries of ancient Rome, whom they 
supplanted ; aAd that, in the repositories of the 
church, those forms were preserved,— *were used in 
the titles of church property, — and at last diffused 
over Europe, when conveyancing was again restored 
to the laity. 

In Scotland, possession was for a loiig time given 
in presence of the pares curue, whose recoUec* 
tion and testimony concerning an act of such pub- 
licity, afforded the chief, if not the only evidence of 
the right of property ; afterwards the hreve testa'* 
turn of the superior was the evidence ; until, at last, 
the fact was not only ascertained by a notarial in 



4 IKTRODUCTION. 

strament, bat that not^al instrument came to btf 
the sole evidence of the fact which the law would 
acknowledge. 

The form of this notarial instrument contains 
within itself full evidence of its origin^ It bears 
that real, actual, and corporal, as well as symbolical 
possession, by delivery of earth and stone, has be^i 
given. Farther, that the real, as well as the sym-^ 
bolical, possession of the Roman law had prevailed 
in this country, there is evidence in old instrumaits 
of sasine, as well as in the Burrow Laws, which pro- 
vide expressly for the sale of lands, and direct the 
seller to leave the property, and give possession to 
the purchaser ; and the seller to give a penny to 
the provost for his outgoing, and the purchaser a 
penny for his entry. 

In England, the livery of sasine, in deed and in 
law, preserve evidence of the origin of that form^ 
equally satisfactory as in the case of the Scottish sa* 
sine ; while the fate of this form has been very dif- 
ferent in the two countries. 

In Scotland, the sasine has been inviolably pre- 
served as the title of all heritable property ; and 
hence two consequences^ extremely fortunate for 
the conveyancing of this country, have followed ; 
for, 1^/, The instrument of sasine has introduced 
one imiform invariable rule of preference in all heri* 
table rights. 2^, The sasine has suggested and 
rendered practicable that system of registration 
which so honourably distinguishes the conveyancing 
of Scotland. 

In England, the legal evidence of livery of sasine^ 
never has been a notarial instrument ; and in that 
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couatry this ancient act of giving poBsession of land 
has been lost sight of in v^ous ways. The great 
and leading cause seems to have been the confasions 
and forfeitures which prevailed during the contests 
between the houses of York and Lancaster. The 
forfdtures inflicted by the successful party, and 
whiehy on a change of fortune, led to a retaliation of 
no less rigour, suggested to both parties the neces* 
fiity of concealing the proprietor; and the accomplish- 
ment of this object was attempted by trusts, which ex- 
posed to view the trustee, but concealed the truster. 
An endeavour was made to counteract this device by 
the statute of uses. But the ingenuity of convey- 
fincers, and the contests between courts of law and ' 
CQustta of equity, threw matters again into confasion. 
This struggle continued until, in a more settled stata 
4>f society, the high utility of trusts in tamily settle* 
ments, and in many different situations, became ap- 
parent, and they were at last received as a common 
assurance in the practice of England. 

These contests had, however, impressed strongly 
their marks on the conveyancing of that country ; 
and the converting of use into possession has creat- 
ed a presumptive possession, which has been held 
equivalent tp actual possession ; and on this legal 
fiction English assurances have principally been 
founded. 

. On this subtilty, the bargain and sale, and the 
lease and release, stand. In the foimer case, the 
seller <^ontracts to convey to the purchaser, and thtis 
the seller is held to be trustee fbr the purchaser ; 
ooiisequeiitly the bargain vests the trust ; aiid then 
the effJBCt of the statute of uses appears, and gives- 

4 
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the possession to the purchaser, for whose use the 
seller holds. Under this title, the transmission of 
the right might have been concealed : and, therefore, 
such rights were ordered, by statute, to be enrolled 
for publication. 

The other assurance, by lease and release, seems 
to be managed in this manner : A lease is made by 
the tenant of the freehold to the purchaser for one 
year ; and this is understood to make the tenant 
stand seased to the use of the purchaser, and vests 
in the purchaser the use of the term for a year ; and 
to this the statute annexes the possession. The 
purchaser being thus in possession, is capable of 
receiving a release of the freehold and reversion ; 
and, accordingly, next day a release is granted to 
iiim* which completely supplies^ the place of livery 
of sasine ; and so a conveyance by lease and release 
is held to be equivalent to a feofment. 

From these traits in the conveyancing of the two 
countries, we may perceive to what they owe their 
origin, as well as the causes which have made them 
diverge so widely from each other. But the forms 
of land rights in both countries h^ve been affected 
by feudal principles, inimical in the highest degree 
to that simplicity which ought to be the great ob- 
ject of conveyancing. It was after the Usurpation, 
that government, by its renewed energy, sunk knight 
service (the feudal tenure of England) into soccage- 
holding, while, in Scotland^ it was after the suppress 
sion of the rebellion of 1 745, that government was 
enaUed to abolish ward-holding, (the military te^ 
nure of this country) and to convert it, where the 
lands held of the king or prince, into blanch-hold- 
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ing, and, where they held of a subject, into feu- 
holding ;— i-the acknowledgment of superiority being 
in the former merely illusory, viz. the payment of a 
penny Scots, if the superior shalf demand it,' and in 
the latter the reddendo or return being a certain 
annual payment in money, grain, or services, where- 
by the tenure becomes in effect a species of feudal- 
ized lease. 

But although all that was truly feudal in the law 
of landed property in the two countries has be^ 
dismissed, yet, in England, the land rights have been 
more completely freed from feudal forms than they 
have been in Scotland ; and this is to be attributed 
to the Scottish sasine, as we shall perceive bsrattend- 
ing to the effect produced by the statute Qfiia emp^ 
tore^ terrarum ; a statute to be found in the statute 
book of both countries. 

By the English statute 18th Edward I. c. 1. 
liberty was given to the vassal to sell his lands, pro- 
vided he sold to be held of his superior in the same 
manner, and for payment of the same duties and 
services which were due by him to his superior. 
Frpm this time, when lands were sold, it was cus- 
tomary .to express this condition in the deed of sale; 
and thus the effect of the statute was to bring the 
purchaser into the place of the seller, and make him 
hold of the seller's superior; the statute acting 
(agreeably to Scottish ideas) as a charter of confirma^ 
tion in favour of every subsequent purchaser. 
Accordingly the English writers and conveyancers 
say in express terms, that all manors are held to have 
existed prior to this statute ; and Wood, in his 
Theory of Conveyancings though he notices the 
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•expression in the deed of sale, as having been for- 
merly used in order to give the transaction the be- 
nefit of the statute, observes, that now so firmljr is 
the principle established in practice, that the hold- 
ii^ takes place without any notice of it in the deed. 
The consequence of this has been to put an end to 
the appearance even of feudal forms in English con- 
veyancing ; and, in place of requiring a charter of 
confirmation from the superior of the right, the in- 
fluence of the statute is understood to operate as 
a complete and permanent confirmation of all such 
Tights. 

In Scotland, the statute Quia emptores terarrum 
was introduced in the second statute of Robert I. 
€« 94^, jf SL It is a mere transcript of the English 
statute ; and with this statute, thie disposition of 
sale, a se de superiore suo, with the confirmation of 
Ihat right by the superior, is so perfectly consistent, 
and so inexplicable in any other way, that it seems 
impossible, after having fully consideredlhese forms, 
to doubt of its origin, and, consequently, of the ex- 
istence of this as a Scottish statute, which hae mate 
xially influenced the conveyancing of this coxmtrf.^ 

To explain the cause which prevented the Scottish 
statute from producing the same effect which the 
English statute produced in England, it Will be re- 
collected that the instrument of sasine has, from the 
earliest period, been a favourite form of Scottish con*" 
yeyancing. When, therefore, a right was given by 

. ^ The researches of Mr, Thomson^ the Depnty-clerk Register, havd 
left it exceedingly doubtful whether this statute ever was enacted cue 
in observance in Scotland. See Ajppen* No. I. 
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a- deller to be held of his superior, he always gave a 
precept of sasine,^ authorising an infeftment to be 
held of that superior ; and infeftment was thereup- 
iOn given to the purchaser. But as this infeftment. 
proceeded in name of the superior, without his aDN 
tfaority, that authority has always been deemed ne- 
inesaary to corroborate and authenticate the right in 
favour of the purchaser. And thus, in Scottish con- 
yeyancing^ the superior has uniformly been called on 
to a€t» and to give his authority and sanction to the 
purchaser's title. In this way, it has happ^ied, that 
what has been attained in England by a deed of sale, 
has in Scotland required not only a deed of sale, but an 
infeftment, and the superior's charter; tbusinvolv* 
ing the Scottish conveyancing in feudal Ibrms, of 
which.no vestige remains in the conveyanchig of 
England. 

Another diflFerencein theoohveyandng of the twro 
countries deserves to be noticed. In England, no 
new fee has been constituted ; that is, no proprietoi^ 
of land has given it out to be held of himself, dnce 
the date of the above statute : while, i&'Scotkmd, 
subinfeudation has gone on, and now<e;d8ts in full 
vigpur ; so that if subinfeiidation be not expressly 
prohibited in the original- grant, land, wlierever it 
4:an be disposed of to advantage, by raising an ini^ 
creased annual income, may be given out in the 
form of a subfeu, whereby a new feudal right is con- 
stituted, yielding an annual feu-duty to the grantee 
in the character of superior, paid by the receiver in 
the character of vassal, in place of the reservatissi of 
a ground amiuial or ground rent as in England. So 
that, in Scotland, a new set of feudal forms are intro- 
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ducedy and the same is repeated as often as the value 
of the property will permit ; and, consequently, the 
same estate, holding of the crown, may be sub-feued 
]by the crown vassal ; and again by the sub- vassal, 
and so on, ad ififinitum. 

. The difference, then, between Scottish and English 
conveyancing, seems to consist in a system of sub- 
infeudation which exists in Scotland, but which in 
England has been long abandoned. In the sale of land, 
again, in Scotland there is but one form of trans* 
ference, consisting of the disposition of sale, follow* 
^ by infeftment, while in England the fcnnn is va- 
l^ied by certain devices which have been resorted to, 
in ord^r to supply the sasine or feofment. Both 
systems have, no doubt, their advantages as well as 
their drawbacks. But the security which the in* 
troduction of the public records has given to the 
Scotch system seems to leave nothing to be regret- 
ted,. e2;cept that the infeftment to be held of thesel* 
tor's superior does not receive its full effect, without 
the i^ecessity of the superior's interposition. 

Thisi idea of the systelln. of Scottish and English 
ponveyanci&g, general and defective as it no doubt 
isj cannot be misplaced in thie introduction to a trea- 
tise on the purchaser's title. It shows whence both 
systems h$ve originated — ^how they have diverged-*-^ 
an^ in what manner, and to what extent, each has 
shaken. off the restraint of feudal forms. The pro- 
gress of the one may serve to explain the. progress 
of the other ; and the grounds on which die securi- 
ty of eithegr may have been safely placed, cannot but 
be serviceable to the due understanding of both. 
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The Scottish disposition of sale depends for its pow- 
ers on those various and multiplied forms of which 
the modem deed is in a manner the abstract : and 
although this deed may appear very simple, and is 
in daily use in the transmission of heritable proper- 
ty, yet there certainly are rights arising out of it, 
and consequences which follow from the manner of 
completing the title of the purchaser, or of his heirs 
or assignees, which ought to be in the view of the 
conveyancer ; and which, used ignorantly, may be 
productive of very serious injury to his client. I 
have hitherto been induced to pay particular atten- 
tion to this portion of my subject in Hie obfone of 
the lectures on conveyancing which I have aimuaUjr 
delivered ; and I am desirous, as Well £rom its im- 
portance to the conveyancer, as from the space It 
leaves for other parts of my subject, no less neoes^ 
sary, to present it in this form to the profession. 

The following is the arrangement under which I 
propose to consider the subject :— 

I. Of the HISTOEY of TH£ DISFOflhTION OF 
SALK. 

II. Of the form of the diIsposition to a 

PURCHASER. 

III. Of the sasine on the disposition. 

IV. Of the manner of completing the pur- 
• chaser's title, 

V. Of the security afforded by the re- 
cords. 
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CHAP. I. 



OF THE HISTORY OF THE DISPOSITION TO A 

PURCHASER. 



The Imtory of the disposition to a purchaser, is 
the hirtory of the difficulties which formeriy attend-- 
ed the trsnmnission of land to a stranger, and of 
the means by which those difficulties have been 
^ercome. 

These means have been conttibuted partly by le- 
gislative wisdom, partly by practical improvements ; 
and while they have -materially affected the form of 
the deedy they have also contributed to its peculiar 
pow^s; thus rendering the history of the deed of 
sale necessary towards fully understanding its na- 
ture, apd . the effect whidi it is calcidated to pro- 
duce. 

The object of the disposition of sale is totally 
different from that of a feu or blanch-charter. 
These charters are original rights, in which the 
granter or superior gives the land to be held of 
himself by a certain tenure, and, by acceptance of 
which, the grantee or vassal is bound to hold by 
the tenure expressed in the charter, and to perform 
the conditions of the holding. By the charter, cer- 
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tain permitnent rights are constituted in each of the 
parties, which they hold independently of each 
other. It is by this deed that an original right in 
land is constituted. 

But the disposition to a purchaser is a deed of 
jtransference, vesting the purchaser with the right 
already vested in the seller by the original charter. 
The seller or original vassal, after granting the dis* 
position^ ceases to have any further right in the sub* 
ject contained in the charter ; the purchaser or dis« 
ponee comes into his place, becomes vassal to the 
seller^s superior, is entitled to all the rights of the 
seller, and is liable in all the obligations previously 
incumbent on the seller. In order to accomplish 
this, however, the consent of the seller's superior is 
requisite ; and that consent is expressed either in 
a charter of resignation, or in a charter of confirm 
mation. . 

Prior to the middle of the last century, the 6U« 
perlor could not have been compelled to sanction a 
sale by his vassal ; there were no means by which 
a new vassal could have been substituted without 
the superior's consent. Every such transaction, 
therefore, became the subject of negotiation with the 
superior, and must often have failed ; while, from 
other causes, the purchaser was exposed to innu*> 
merable dangers. 

The seller might have died before infeftment had 
followed on the disposition ; in which case the pre^ 
cept for infefting the purchaser feU, and Ihere was no 
legal ground on which the heir of the seller could 
have been compelled to renew the warrant. The 
purchaser, even where he had beeifinfeft, might 
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have been excluded by a latent sasine of a prior 
date, or by a sasine to which a prior date had been 
falsely given. A procuratory of resignation, or 
precept of sasine, fell by the death of the receiver ad 
well as of the granter, and the property might have 
been carried off by the casualty of recognition. 
Under such circumstances, it is not easy to conceive 
the dangers and difficulties to which the commerce 
of land was exposed, nor the load of forms to which 
practical ingenuity was compelled to resort, in or- 
der to guard the interest of the purchaser. 

Of the former state of things, an accurate picture 
is presented in one of Spotiswood's Notes on Hope's 
Minor Practicks : " When, in ancient times (it is 
" there stated) lands were sold and conveyed from 
" one to another, there was written a contract of 
alienation, signed by both parties, wherein the 
annalzier on his part obliged himself to grant to 
the purchaser two distinct charters, each contain- 
ing a several holding, the one called a charter de 
** me, the other was named a charter a me. The 
*' first did bear that the lands sold were to be holden 
•« de TnSj I. e. of the disponer, for paying a sum or 
** piece of money, or the like, in name of feu-duty 
** or blanch-duty ; and in this charter there was a 
** precept of sasine accordingly, whereby the pur- 
'< chaser, when infeft, became vassal to the annal-^ 
** zier. This makes a new feu, which was not for- 
^* merly called a sub-feudation : and the person who 
" gets it is named valvassor, or sub-vassaL We, 
^* in our law language, term it a base infeftraent, 
" from the French word has, i. e. below^ inferior, 
** &e. because it is under another, and the lands 
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** have two superiors ; the immediate^ that is, the 
*' disponer : and another, mediate, who is the seller^s 
*• superior. The other holding is a me de superL 
are 9neo, from the disponer, i. e. not of the dis- 
poner, but of his superior; and albeit, on this 
'^ precept a me, sasine may be given, and an instru* 
ment extended ; yet that does not establish any 
right in the lands, because, in all feus, there must 
be a superior and a vassal : and in this case there 
** is neither of the two ; for the granter of the pre- 
" cept has referred the purchaser to his (the an- 
cient) superior, who has not signified any inten-' 
tion to receive the buyer to be his vassal ; neither 
can he be summarily, by a present charge, com- 
" pelled thereto."* In former times, therefore, it 
appears that there was first a contract of sale, — 
then a charter a me and a charter de me, with pre- 
cepts of sasine adapted to each, and which were at 
that time separate deeds ; on each precept an instru- 
ment of sasine must have followed, and the charter 
a me and sasine required to be confirmed by a char- 
ter of confirmation granted by the superior; so 
that eight separate deeds were then necessary in or- 
der to constitute the right of the purchaser ; a pres- 
sure which must have very materially affected the 
commerce of land. The progress in the history of 
the deed, from that period to the present day, will 
be found full of instruction. 

The contract of sale was necessary, from the de- 
fect of power in the charter, on the one hand ; and. 



» Hq)e*8 Minor Practicks. Title 5, of Public and Base Infeftments. 
Noteby Spotiawood^ p. 917. 
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on the other, in order to constitute a personal obli-** 
gation on the contracting parties, and as a means* 
of securing the price, which could not then have been 
advanced in safety. ' A charter on which no infeft- 
ment had followed, would have confirmed no right 
on the grantee ; and, on the death of the gvanter, 
the seller could not have forced the heir of the' 
granter to give a renewal of it« Balfour says,-—' 
" Ane gift and disposition, with na sasine following 
« thereupon, by the law of this realm, is understood 
'* to be but a bare promise, or nacked paction ra« 
'* ther, not a sure disposition or obligation clad with 
*f any strength or effect/' * And Craig says express-* 
ly, that where a father has granted a charter of ali- 
enation to one of his sons, in prejudice of his eldest ;- 
and if, before sasine follows on it, the father die, the 
eldest son is not bound to give sasine, nor will the dis- 
ponee have action to compel him to do it ; seeing that 
by law, a naked paction does not found an action.' 
This explains the reason of the seller's entering into 
a contract, by which he bound himself and his heirs, 
in consideration of the price therein stipulated, to 
grant the charters necessary for completing the title 
of the purchaser, while the purchaser, on the other 
handy became bound to pay the price. The seller 

^ Balfour's Practicks anent AUenatum of Heritage and Lands, p. 1§1.. 

* '' Chartae autem omnis hie effectos est ut tantummodo nudum 
*' pactum censeatur^ nisi traditione yestiatur ; alioqui ex cbarta actio 
'f non oritur: adeo ut, si pater uni filiorum chartam alienationis fe- 
'' pent in pri^udidum primogeniti, et ante sas^nam datam pnrmoriaf^ 
'* tur, primogenitus non cogitur ex ea charta sasinam tradere ; neque 
** is, in cujus favorem alienatio facta sit ex ea charta actionem habe« 
** bit, cum nudum pactum, ex jure, actionem non producat." Lib. ii- 
Dieg. ♦, § 19. 
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thus acquired a ground of action for the price, while 
the purchaser had the means, in. the event of the 
seller's death, of compelling the heir to renew the 
charter. 

At this time, too, the precept fell by the death of 
the receiver as well as of the granter ; and it was 
necessary, where the purchaser had not taken in- 
feftment, that a renewal of the warrant from the 
seller should be given to the heir. For the attain- 
ment of this object, the contract of sale was equally 
necessary as in the former case. 

Such were the advantages derived by the purchaser 
from the contract of sale. But this contract was of 
service to theseller also; for the insecurity of tbepur- 
chaser was such, that to have advanced the price at 
the date of the sale would have been to reduce the va- 
lue of lands to nothing. Thus, even when a purcha- 
ser was infeft in the subject of his purchase, he was 
by no means secured in it. The rule at that time 
was, that the sasine first in date carried right to the 
lands ; so that, after a purchaser had been infeft and 
in possession, he might have been excluded by a per- 
son who was able to produce a sasine of a prior date, 
however latent that sasine might have been. Of 
the frauds to which this gave rise, the enact- 
ments of the legislature, intended to repress them, 
afford sufficient evidence. ' 

By this contract of sale, therefore, the purchaser 
was secured against the falling of precepts ; and the 
seller had an ob^gation for the price, so arranged as 

' See the foot notes on the next page. 
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to give him all the security that th% state of the 
transaction could at that time admit of. Matters 
gradually changed for the better, until at last, the 
purchaser was enabled to pay with safety, and the 
deed by the seller became an unilateral deed of 
sale. 

The first relief was given by an act intended for the 
benefit of creditors, the act 1469> c. 87f ^ whereby the 
superior was compelled to give an entry to an adjudg- 
ing creditor of the vassal, on payment of a composi* 
tion of a year's rent.- And this statute was applied to 
the case of ordinary purchasers in this manner. When 
the superior refused to give an entry to the dispo- 
nee as a purchaser, the seller executed a trust-bond 
for a certain sum in the purchaser's favour, on which 
bond the purchaser led an adjudication ; and then, 
in the character of an adjudger, the purchaser was 
entitled, under the statute, to force an entry from 
the superior, on payment of a year's rent. This 
naturally led to the general practice of giving an 
entry to the purchaser, on payment of the year's 
rent, as a matter of course. 

The next relief given to a purchaser was by the 
act 1540 c. 105^ < which marked the distinction 

> By this statute^ the sherifFia authorized to sell aa mucb land as 
will pay the debt of the proprietor^ or to assign^ under the direction 
of a jury, aa much of the land to the creditor aa will pay the debt; 
and the superior is thereby ordered to receive the creditor, ^' or any 
" other buyer^ tenant till him,, payand to the overlord a year's mail, 
" as the land is set for the time.** 1469. c 37. 

* This act, " for eschewing of inconvenietiftB, that oft and diverse 
" times happens in this realm, of the new invented craft and falsed 
" committed and done daily be them that selles their landes, or dis- 
^' pones the same, ex iitulo onerosa, that puts their baimes, or other 
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between sasines dothed and sasines not clothed 
with possession; and which provided, that when 
a sasiiie had been accompanied with possession for 
year and day, it should be preferable to all prior 
sasines. This was one step towards that security 
which was afterwards fully attained by the esta- 
blishment of the records ; and from that time, af« 
ter a year's possession, the purchaser was relieved 
from the danger arising from latent sasines. 

Although this enactment was made in the middle 
of the sixteenth century, it was not till towards the 
end of that century that the foundation was laid of 
that system of records, which has rendered com- 
merce in land so secure in Scotland. The security 
afforded by the public records, has materially ^ect- 
ed the form of the purchaser's title; has enabled 
the purchaser, without the guarantee of a mutual 
contract, to pay the price with safety, and has thus 
rendered his part of the contract unnecessary. 

The falling of precepts by the death of the granter 
or receiver, which was the source of infinite incon* 
venience, was put an end to by the act 1693 q. 35, 
which preserved in force procuratories of resignation 
and precepts of sasine, notwithstanding the death of 
the parties, and enabled those who might make up a 
title to those warrants, to use them at any time, 

" friends and person^ in the state of the samen^ before the daite of 
" the selling, or giving thereof to uthers as said is.'* And to punish 
and prevent sueh a fraud, it is declared, that the purchaser vtho pos* 
leases the land, by labQuring it, or by civil possession, in drawing 
the rents for the space of year and day, shall exclude for ever the 
persons claiming the land under a latent sasine ; and the granter of 
double infeftments is declared infamous, and punishafble in his 
person and goods. 154^. c. 105. 
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however distant. By 20 Geo. II. c. 60, wardhold- 
ing was abolished ; and with it fell the casualty of 
recognition, so dangerous in the transmission of 
land ; and by the same statute it is enacted that 
the superior shall be bound to give an entry to a 
purchaser on payment of the legal casualty or com- 
position ; which usage, founded on the preceding 
statutes, had fixed at a yearns rent of the subject. ^ 

The relief afforded by these enactments must 
evidently have been very considerable. The dangers 
to which a purchaser was exposed by the nature of 
his original title, or by the frauds of a seller, were 
removed, while he was completely protected 
from the rapacity of the superior. But these le->* 
gislative advantages were equalled by the improve* 
ments of practice, and the ingenuity of convey- 
ancers. 

In order to perceive distinctly the advantages 
arising from these practical improvements, it is ne- 
cessary to consider the nattire and use of the accu- 
mulated forms by which the title of the purchaser 
was anciently completed. There were a contract 
of sale, — ^then a charter of sale a me de superiore 
meo, in virtue of which the purchaser was to hold 
of the seller's superior ; and this charter contained 
a procuratory of resignation, which, if the pur- 
chaser chose to enter by resignation, might serve 
as a warrant for resigning, and authorising a char- 
ter of resignation, by the superior ; while it con- 
tained also a precept of sasine, the instrument on 

» See on this subject BelVs Law Dictionary, voce Composilion, an ' 
authorities there cited.^— £d. 
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which, being confirmed by the superior, completed 
the purchaser's title by confirmation. These forms 
served to enter the purchaser with the seller*s su- 
perior ; but the completing of his title, whether 
by resignation or by confirmation, occupied some 
time ; and consequently, during that interval, the 
purchaser was exposed to the acts and deeds of the 
seller, as well as to the diligence of his creditors. 
It was to guard against those dangers that the char- 
ter d<? 971^ of the seller was used. On this charter, 
given to be held of the seller, the purchaser was in- 
feft, and the property was thereby instantly trans- 
ferred to the purchaser under a base right, so as to 
secure him against the acts of the seller. 

It may be proper here to observe, that when the 
purchaser was to enter by confirmation, he took in- 
feftment on the precept in the charter from the 
seller a se ; which precept, as it was given for the 
express ptirpose of constituting a public right to be 
held of the seller's superior, was capable of being 
confirmed by the superior, and, w^^^ confirmed, 
gave the purchaser a complete right to the subject 
sold, holden of the seller's superior ; but vested no 
complete right in the purchaser until confirmed. 
When, again, the purchaser took infeftment on the 
other charter de se of the seller, intended to be 
holden of the seller himself, and not of his superior* 
the infeftment following on that charter could not 
be confirmed, to the effect of raising it into a pub- 
lic right to be held of the seller's superior. The 
right was base, to be held of the seller only, and 
quite incapable of being converted into a public 
holding of the seller's superior. 
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This distinction between the two sasinep on the 
chaiter a se and de se is worthy of notice. Tiie 
sasine on the fonner vested no right in the pur- 
chaser until confirmed by the superior ; but from 
the date of the confirmation, it vested a complete 
right, holden of the seller's superior; while the 
sasine on the other charter vested the purchaser 
with a base . right completed by the sasine alone, 
and effectual from its date, but not such a right as 
could be rendered public by the superior's confirma- 
tion. 

In connexion with those distinctions in the na- 
ture of the two sasines, following on the ancient 
charters of sale, it may not be improper to notice 
the manner in which the two feudal rights, consti- 
tuted in the person of the purchaser, were at that 
time disentangled. According to modern notions, 
the property and superiority would be held to have 
been split by such a title ; the property would have 
been carried by the sasine following on the charter 
de met and the superiority on the sasine following 
on the charter a me. But anciently no such effect 
was produced ; and on a ground not undeserving 
of attention at the present day. The principle is 
explained by Lord Stair in the Appendix to his 
Institute, where, in reference to the act 1693, c. 35* 
He observes, that/* This statute will remedy a fre- 
^ quent inconveniency ; for it was ordinary for 
** buyers, though they might hold of the superior, 
** to take only infeftment holden of the disponer, 
** and then again to dispone it to others ; who, in 
** the same manner, took infeftment holden of the 
" first purchaser, and so forth to subsequent pur- 
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'' thaseHBf whereby the proprietOTs might have very 
** many superiors, all holding base. But by this 
*' statute the proprietor might take infeftment from 
*^ the first superior, and thereby evacuate all the In-* 
'^ termediate superiors. For where there is a pro- 
** curatory of resignation for an infeftment from 
'* the disponer's superior, and a precept of sasine 
<* to be holden of the disponer himself, albeit the 
*< purdiaser take infeftment on that precept, yet so 
** soon as he obtains infeftment from the dlsponer^s 
** superior, the infeftment holden of the disponer 
*^ becomes void, seeing the same fee cannot at the 
« same time be holden of different superiors.'*^ 

In this maimer, this double title in the person of 
the purchaser was held to be extinguished; and 
his title rested solely on the ri^t fl<ywing from the 
superior. But what principally merits attention is, 
the change introduced by practice on this i»art of 
the form; for, after the contract of sale became 
unilateral, in place of executing the two charters a 
se and de se by the seller, th^e was inserted an oh* 
ligation on the seller to enter the purchaser by two 
manners of holding ; and, for that purpose, to grant 
the two charters. At the same time, a procuratory 
of reaignatioa and a precept of sasine were insert- 
ed ; and the idea came to be entertained that, by 
mtking the precept indefinite, that is, by declaring 
simply that infeftment should be given to the pur- 
chaser, without saying whether the sasine was to 
be held of the seller or of the seller's superior, the 

» Stair, Appen, p. 787. £dil. 1769. Mr. Brodie> in his edition 
(1827)i observea tlMt Stair « doctrine on this point. *' is cUogethfr er* 
roneou^ and now exploded" See Brodie's Stair, p. 833; also pp. 
i60 and 819, in Notes. 
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sasine following on it might be construed to be 
either the one or the other, as the purchaser found 
most for his advantage. 

This plan had proceeded for some time ; and 
conveyancers and lawyers had perceived the great 
advantages to be derived from this construction of 
the indefinite sasine, when at last the question was 
tried in Court, and the plan sanctioned by a deei^* 
sion. This decision was pronounced in 1680, in a 
question between the Bishop of Aberdeen and the 
Viscount of Kenmore. Kenmore Had given an in- 
feftment of annualrent to Whitekirk, on which 
Whitekirk was infeft on a precept that related to 
both holdings. After the death of Whitekirk, the 
infeftmeut was confirmed by the Crown% The Bish- 
op of Aberdeen was heir to Whitekirk ; and he re- 
toured the annualrent as held of the Crown, and pur* 
sued an action of maills and duties. To this Ken- 
more objected, that the annualrent was not holder 
of the Crown, but of himself, the granter of the 
right, and was then in his hands by non-entry. The 
answer made by the Bishop was, that sasines taken 
on precepts relating to infeftments, both public and 
base, are always applicable to either infeftment, 
as the party infeft pleases ; and, when a confirma- 
tion supervenes, the right becomes public, holding 
of the superior ; the confirmation perfecting the sa- 
sine from its date ; so that in this case Kenmore 
never was superior. Such was the argument of the 
(^ o u^rt- parties ; and the^GM^ifpfi founds that if Whitekirk 

had taken infeftment expressly to be holden of his 
author, the annualrent would have been in non- 
entry ; hut that the sasine, being applicable to both 
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iolding9, A SE and de se, the appUeation made jy 

the confirmation did exclude the non-entry, andper^^ 

fected the saeine a sEjrom the date qf^t saeine. ^ 

A decision to the same effect was |nronounced 
in a subsequent case, where a superior having con* 
firmed an infeftment taken indefinitely on a dispo- 
sition, containing an obligation to infeft ameovde 
me, the confirmation was held to render the right 
puUic ; and he was accordingly preferred to the ca^ 
sualties falling by the death of the dispones* 

In this manner was established a charge in prac- 
tice of a most essential kind. In place of the dif-> 
ferent charters used of old, and the precepts con* 
nected with these charters, a simple precept was 
inserted in the disposition of sale, with a reference 
to an obligation to infeft the purchaser by a double 
manner of holding; and the sasine following on 
this indefinite precept had all the effect not only of 
both the sasines on the old charters a se and tie ee, 
but of either, as the purchaser chose. It possessed 
even a further power ; for, after serving as a sasine 
on a base right, held of the seller, and so vesting the 
property in the purchaser, it might have been 
confirmed by the superior to the effect of rendering 
the holding public, of the sdUer's superior, and at 
the same time carrying the entire estate without 
creating a mid-superiority. 

It must now be apparent in what man* 

1 Bishop of Aberdeen against Lord Kenmure, 13th July 1660. 
Stair's Decisions. Mor. p. 3011. 

< Both well of Glencorse against Desna, June 1687. Harcane, /fi« 
fepmeni, No. 609. Mor. p. 3018. See also Loid Chanoellor isg^tut 
BrowD, 1 5th Feb. 1688. Mor. 3018. 
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ner the difficulties which aodenily attended the 
conuQerce. of land have hew gradually overoomer 
by defeating the fraKde of the seller, securing the 
iright of the purchaser^ and depriving the superior 
of all power to refuse an entry ; while, by the same 
means which secured the interests of the purchaser,, 
the deed of sale has been simplified, and at last, 
by the imiHTovements of practice^ disburdened in a 
^eat measure of that load of deeds which was 
formerly requisite. On these grounds I have 
thought it right to give the history of this deed as 
necessary to the due understanding of its powers. 



CHAP. II. 

« 

OF THE FORM OF THJB DISPOSITION TO A 

PURCHASER. 

The disposition to a purchaser is intended to 
substitute the purchaser in the place of the seller ; 
in which respect it differs materially from the ori- 
ginal charter, which is meant to create new and 
permanent rights both in the granter and grantee. 
Erskine expr^ses himself on this subject with- 
out due discrimination. ** It imports not (he 
observes) whetiier it (the diarter) be exe<euted in 
** the style of a disposition or of a charter, which 
" differs from the other only in form^ or barely a 
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preoel^t of sasine or procuratory of resignatioii ; 

for a precept of dare constat, or other precept of 
** sasine, or a bare procuratory of resignatioD^ may 
" supply the place of a charter, because any one of 
^* them expresses the present will of the granter to 
" transfer the property." * This is certainly a loose 
mode of expression ; seeing that the charter and dis- 
position differ essentially in object, form, and ef- 
fect. 

The charter is an original right, by which a fee is 
constituted ; the disposition is a deed by which the 
fee constituted by the charter, is transferred to 
a purchaser or new (iroprietor. The charter, as 
an original right, necessarily contains the teneiulasi, 
by which the nature of the holding is expressed, 
and the reddendo, by which the amount of the feu. 
or other duty, and prestations, are ascertained; 
neither of which clauses are to be found in the 
disposition^ and are indeed unnecessary in , a rela- 
tive deed. The disposition, on the other hand, being 
intended merely to transfer a right already existing, 
contains an obligation to infeft the purchaser, to be 
held of the seller, or of the seller's superior, a procu- 
ratory of resignation, and a preceptof sasine, by which 
these objects may be attained, — clauses quite incom- 
patible with the original charter. But the most 
striking difference between the two deeds arises 
from the effect of the sasine foUpwing on eadi. 
The sasine on the charter makes the receiver hold 
of the granter ; and, under that right, he can hold 
of no other superior ; while the sasine on the dis- 

ft 

> £rsk. b. U. tit 3. § 19. 
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positioin is intended to make the receiver hold ikdt 
of the granter, but of the granter's superior. The 
conveyancer can, therefore, never confound the 
charter and the disposition ; though the manner in 
which they are mentioned by Erskine may easily 
be accounted for from the history of the dispo- 
sition. 

In laying before the reader what is naturally com- 
pr^hended under the present head, the first object is 
to pr^ent as simple a view as possible of the form of 
the disposition to a purchaser ; the next, to mark the 
changes produced by the state of the parties, or by 
the nature of the subject ; and, last of all, it will 
be proper to take notice of the relative deeds. 
This chapter will therefore necessarily be arranged 
under the following heads :-— 

• ^ 

1. Cif the Jbrms of the clauses uauaUytobefoundin 
Ike disposition. 

9i. Of the derations that may take place on these 
clauses Jrom the slate qfthe parties, <^c. 

3-0 Of the aUerations Jrom the nature qfthe suIf/ecL 

4. Of the relative deeds connected with the disposi- 
tion (fsale. 

SECT. I. 

OF THE FORMS OF THE CLAUSES USUALLY TO BE FOUKD 

IN TUB DISPOSITION. 

The disposition to a purchaser has its clauses 
arranged in the following order : — 1. The Narra^ 
tive and Dispositive clause. % The Obligation tp 
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infeft the purchaser by a double manner of holding, 
^ se and de 9e. 3. The Procuratory of Resigna- 
tion. 4. The Clause of Warrandice. 5. The 
Obligation to pay up the Public Burdens. 6. As- 
signation to the Rents and Title-deeds, with the 
Warrandice relative thereto. 7. The Clause of 
Registration. 8. The Precept of Sasine. And, 
lastly, the Testing Clause. 

. 1. Of the Dispositive Clause, <|c.*-*The form of 
this clause will be found in the note.^ Its object 
is to announce the names and designations of the 
parties ; to state the amount of the price ; and to 
describe the subject and its destination;' 

In ihe first place, I must observe that the case 
supposed is that of a sale by a person fully and 



^ I A« Esq. heritable proprietor of the lands and others after disi" 
poned^ in consideration of the sum of L. paid to me by B, as 

the price of the said 8ubjects> of which priee I hereby grant the re- 
ceipt, and discharge him for ever, have sold and disponed, as I here- 
by BELL, ALiBKATB, and DISPONE from me> my heirs and successors, 
to and in farour of B, his heirs and assignees whomsoever, heritably 
and irredeemably, all and whole (the lands are described), with aU 
right, title, interest, &c. which I, &c. had, have, or may have, &c. 

* The annunciation of the parties, and the mention of the price, 
ean hardly be said, strictly speaking, to form part of the dispontive 
clause^ They belong rather to the introductory clause, or narrative, 
as it is sometimes called. In correct technical language, the disposi- 
tive clause is the clause of conveyance, in which the subject to be dis- 
poned is precisdy. described by its boundaries, together with all the 
burdens, conditions, qualifications, or limitations under which it is 
conveyed ; and if a destination in favour of the disponee, and a cer- 
tain series of heirs or substitutes, be contemplated, it is in this clause 
that the order of their succession is prescribed. In short, it is the 
essential or effective clause of the deed, to which all the other dauaes 
are auxiliary and subservient.— £d. 
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feudally vested in the subject sold. Where the 
-seller has a mere personal right, what is peculiar to 
his case will be taken notice of in the following 
section. The seller, therefore, feudally vested in 
the subject, is described as " heritable proprietary' 
He next acknowledges the receipt of the price, the 
amount of which price the stamp laws require to be 
truly stated in the disposition ; and by those laws, the 
deed is directed to be written on a stamp, bearing an 
ad valorem duty. The clause discharges the purchas- 
er of the price ; and although, in English practice, 
this discharge is corroborated by a separate acknow- 
ledgment of the pa}anent, entered on the back of 
the deed, it is evident that this can add nothing to 
the effect of the assurance which arises from the de« 
livery of the deed. In Scotland, therefore, this ac- 
knowledgment and discharge receive their full effect 
by the delivery of the deed to the purchaser, or to one 
in his right ; and, consequently, such delivery is 
never made by the seller until the price be paid, or 
the stipulated security given, whether that be a bill 
or a bond, for the price. 

This clause bears that the seller " sells, 
" ALIENATES, and piSPONES, fpom hira, his heirs, 
<* and successors, to and in favour of the said B, 

his heirs and assignees whomsoever, heritably 

and irredeemably, all and whole," &c. These 
are the terms oi sale ; and are contra-distinguished 
from the terms oi gift^ give, grant, and dis- 
pone. 

The tight is given to *^ B, his heirs and assign 
" nees whomsoever." These terms were formerly 
of considerable importance, when used in the ori- 
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ginal charter, because the granter of the charter 
could not be forced to receive any one else than 
the vassal desccibed in the diarter ; and, at that 
time, the teem assignee was meant to enaUe the 
granter to assign the unexecuted precept; so that 
the grantee, if he had taken infeftment, and 
then attempted to convejr to a third partj% 
might, in the case of a ward*holding, hav^ 
faeen deprived o^ the whole land by recognition ; 
whereas, if before taking infeftment, he had, u&- 
der authority of these terms, assigned the preciept^ 
he . was legally and unchallengeably entitled to 
have done so; .though the effect would have heea 
the same with that which, in the other case, in^ 
ferred recognition. 

In the modem disposition, these terms can do 
no harm, becanae the proprietor is entitled to sell 
without control; and, consequently, may^ assign 
to whomsoever he pleases. But they are evidently 
derived from the form of the original charter, as it 
existed at a time when, in order to enable the vas- 
sal to convey before infeftment, it wa» necessary to 
add the term assignee. 

The only question of any importance which jcan 
arise from this: part of the disposition, relates to the 
effect produced on the settlement of the grantee, 
by the terms in whidi the lands are conveyed. A 
person, for example, has executed a settlement, by 
which he secures the whole estate he may die po8« 
sessed of, to a certain person, not his heir-at<>law ; 
I he then purchases lands, and takes the titles to him- 
self, his heirs and assignees whomsoever ; and on 
this title he stands infeft at the time of his death. 
Wliether, then, does this infeftment in favour of 
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Imrs trhomsoever, of a date posterior to the settle* 
menty alter the destination in the settlement, and 
give the succession to the lieir'*at*law ? This is a 
question of construction of the term keir whomsa^ 
ever, occurring in the disposition of sale,-*-a deed 
not intended to regulate the succession of the de- 
ceased, but to vest the prop^ty absolutely in the 
purchaser; and, considering the flexit}iUty of the 
term heir, it must be held to m^n heir-at-law, or 
heir of provision, according to circumstances ; and, 
in the case supposed, must mean heir of provision. 
• In a case reported by Edgar, a question of this 
kind occurred. Skene purchased the estate of 
Carelston, and took the disposition to himself, his 
heirs and assignees whatsoever. He thereafter 
made an entail of the estate in favour of his eldest 
daughter, and assigned the procuratories in the dis- 
position of sale to the heir of entail. This deed he 
placed in the hands of a third party, to be deliv- 
ered to the heir of entail after his death. Skene, 
after executing the tailzie, expede a charter on the 
procuratory 4n the disposition of sale, which, in 
terms of the disposition, was given to him, his heirs 
and assignees whatsoever ; and on this charter he 
was infeft. On Skene's death, a competition 
arose between his two daughters; the eldest 
daughter claiming the whole estate under the 
entail ; the younger claiming the half, as one of the 
heirs portioners at law of her father ; and maintain- 
ing that her father's charter, vesting the estate feu- 
dally in him and his heirs whomsoever, was to be 
considered as a revocation of the previous entail ; 
which argiunent was met on the part of the elder 
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daughter by the consideration that the term heir 
whomsoever, comprehended heir of tailzie as well as 
heir->at-law ; and since, by the tailzie, Skene had 
pointed out the heir to whom he meant the estate to 
descend, that expressed will must overcome the im- 
plied will arising from the use of the term heir 
whomsoever ; besides that, the heir of tailzie might 
be considered as an assignee or disponee, and, as 
such, preferable to the heir-at-law imder the deed. 
The Court found that '^ Major Skene, having ex- 
'< peded a charter, and taken infeftment thereon, 
'* after the tailzie, on the procuratory in the dispo* 
'' sition, conceived in favour of heirs or assignees 
'^ whatsoever, prior to the tailzie, did not import a 
'* revocation or alteration of the said tailzie;" and 
therefore repelled the objection for the younger 
daughter.^ This is a much stronger case than sim- 
ply that of a purchase, where the disposition is taken 
to the purchaser, his heirs and assignees whomso- 
ever, because the title was completed posterior to 
the date of the settlement The term heir whom- 
soever, as used in the dispositive clause of a dispo- 
sition of sale, may, therefore, be understood as 
placing the subject entirely in the person of the 
disponee, and subjecting it completely to his acts 
and deeds ; so that the construction of the term will 
comprehend heir-at-law or heir of provision, ac- 
cording to circumstances ; and this term is accord- 
ingly the one always used in the disposition of sale. 
On this account, therefore, as well as from the na- 
ture of the rights conferred by that clause, there is 
no reason to apprehend that this mode of express- 

^ Skene against Skene, Slat July 1725. Edgar, Mor. p. 11,354. 

D 
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ing" tbe clkuse can- be attended with uny duig^ to 
the settlements of the disponee« 

If, in place of taking^ the disposition to the pur* 
diaseiv bis bdrs and assignees whomsoereF, it wer^ 
taken to him, and to certain heirs of provision ; or 
if it were taken to him in liferent, and to eertain 
heirs in fee, it might prove an unalteraUe convey^ 
ance to these heirs ; and it is a very common thing 
in tibe titlds of small properties in thtei country, i^ 
order to save the ei^ense of an entry to the son,, t0 
take the right to B (the purchaser) in liferent, and to 
B, his son, in f^e. Now, were aconveyance acceptee^ 
of^by the purchaser in these terms, the father woulel^ 
give a right to his son B, of which he could not de^ 
prive him. Wherever, therefore, a rigtt is takes 
in these, terms, a power is given to the father to 
burden, or even to sell, the property, without the. 
consent of his son. In this way, the father pos^ 
sesses the right of management and disposal* at the 
same time that a title in. favour of tbe son, on the 
death of the father, is rendered unnecessary.^ 

The description of the subject has, in the common; 
case, nothing very particular. This is not an origi^r 
nal deed ; and, therefore, it merely describes tb^ 
subject as it has been formerly described: The 
Iknds are invariably described by reference to the 
county and parish within which they lie.' 

1 Tbis practiee, though oommon^ seems not to be safe. The life* 
renter^s power of sale^ in such a case^ may be said to rest on a mere 
implied personal commission by the fiar^ analogous to the power of 
salein-an heritable bond^ and defeasible^ after the fiar's infeftmeni 
by tbe diligence of his creditors^ e. g. by inhibition against him. 
Vide infra, § 2. art 4, Heritable creditors. — En. 

s Wbere lands are described by name^ any question with regjEurd to 
the property falling under that name^ must be decided by cTidence ; 
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' There ia a dsuse subjoined to tibe descriptkwi rf 
the landfill not to be met wil^ in tbfe origijgMil icbar^ 
ter. It bears,^***'' With all right, tiitle, and inte]ie6t» 
^ daim of right, propettY^ and possession, as weH 
^ petitory as possessoiy, which I» my pcedeoessots 
^^ and authors, heirs and successors, had» htMee, or, 

and where they are marked out hy their possessors^ the same thing 
happens, and ihe evidence of the possession ascertains ^e sulject. 
Sfen tDarebe&we not alimyiao precise as toexdhide theasautakic^of 
parole evidence; and a plan^ without natural houndaries^ where th^ 
certainty depends on measurement, must always he a very douhtful 
means of ascertaining the property. 

But were the boundaries or marebes of the property to he? dispute 
at th^ time of a sale, it is clearly the duty of ihe seller to explain to 
the purchaser the points in dispute. The purchaser has then a right 
to what shall turn out to be' the true boundary of the property ; and 
he must judge f(ar himself whether it be pxudfint to engage in nich a 
'^uesdon. Loud Elchies repcnrts a case of this kind, where the marcbep 
being in dispute, they were very carefully described in a lease, and 
the tenant taken bound to preserve them. In this state, the lands 
were sold by voluntary roup at 70 years' purchase, and they were des- 
cribed in the artides of roup by the general name of ** Denihank a^ 
pertinents." In completing the purchaser's title, the purchaser in- 
sisted to have the lands described in the disposition by their boun- 
daries, as described in the lease. But the sella: objected, thathehaA 
•old only Deml^nk and pertments, and was not bound to vtBkifa,}^ th^ 
controTa:ted marches. The Lords *' allowed a proof, btfore answet;, 
" of what was treated at the sale, and of any- circumstances to prove 
'' the purchaser's knowledge that the marches were controverted."-— 
Farquhar against Hair, 7th June 1708, Elchies, voce JTarrandice, Nq. 
II. and notes p. 504. It may thence be inferred that, in the general 
case, a seller will be held to warrant the controverted marches ; and 
hence the propriety of leaving nothing of this kind unexplained in 
such a transaction. 

In describing boundaries, the walls with which the subject is sur- 
rounded maybe given to the purchaser, or retained by the seller, or ren- 
dered mutual property. To this part of the description, therefore, (espe- 
cially in small properties) it is most material that the conveyancer should 
attend. When property is conveyed as bounded by certain walls, the 
property of the walls is retained ; where it is conveyed with the walla 
by which it is surrounded, then the property of the wall is given to 
the purchaser; and when it is intended that the wall shall be mutual 
property,' it is described as such in the deed. 
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any nHse may have, claim, or pretend thereto, iu 

time coming." This could, with no propriety, he 
added to the description in the original diarter, 
because there the granter reserves an interest, and 
often a very material interest, in the estate ; where^ 
as, in the disposition of sale, the right is given to 
the purchaser fully and without reservation. 

S. OhUgation to infeft ^— ^This clause is the rem- 
nant of the contract of sale, by which formerly the 
seller bound himself and his heir to enter the pur- 
chaser, and to execute those deeds which might be 
requisite for that purpose. But this clause, in 
conjunction with the indefinite precept, has become 
A very important part of the disposition of sale. 
It is indeed upon those two clauses, the obligation 
to infeft, and the indefinite precept, that much of 
the power and effect of the disposition depend. 

The seller binds himself to infeft the purchaser, 
to be held either asevel de se ; the precept simply 
orders infeftment to be given ; and the infeftment 
following on that warrant is held as the foundation 
of a right of property, or as a right of both proper- 
ty and superiority, as the purchaser may incline.* 

> In which knds and others foresaid, I hind and ohlige me, my 
heirs and successors^ to infeft and seize the said B. and his foresaids, 
on their own expense, hy two several infeftments and manners of 
holding, one thereof to he held of me and my foresaids in free hlanch^ 
far payment of a penny Scots^ in name of hlanch-^duty, at Whitsun- 
day yearly, if asked only : and relieving me and my foresaids of the 
duties and services payable to our superiors thereof; and the other 
of the said infeftments to he held from me, of my immediate lawful 
superiors thereof, in the same manner that I or my authors held, or 
mig^t have held the same ourselves. 

* That is, the purchaser may content himself with the infeftment mere* 
ly, on the disposition, in which case he h^lds base of the seller, — or 
he may obtain a charter of confirmation from the superior, whereby 
his bcu€ infeftment is rendered public. Or> after taking infeftment 
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But w^re this clause entirely awaiitiiig» ot Wiiie . 
it to contain only one manner of holding, the natiire. 
of the deec^ould be totally altered, and its powers 
diminished. It is» therefore, on this clause, and on 
the full and proper expression of it, that the power 
and effec^ of the disposition of sale depend.* 

The obligation to infeft usually binds the seller 
to do so at the expense of the purchaser. - This is 

OD the preceptj and lo comtituting a base Hght^ be may resign on the 
procuratory of resignation^ whereby he will vest himself with a public 
nghty^ — but to the superiority only, and so stand in the relation of 
superior and vassal to himself; which is the case in which a re« 
signation ad remanentiam in his own hands becomes necessary in ar^ 
der to consolidate the property and superiority. Or, finally, without 
taking iufeftment on the disposition at all, the purchaser n)ay resign 
in the superior*s hands io virtue of the procuratory of resignation, an4 
obtain from the superior a charter of resignation, infeftment on which 
will complete the disponee's title, and.plaoe hiip, relatively to the super 
lior, in precisely the same situatioii in which the sell^ stood before 
granting the dispotation**-£p. 

^ The Court on several occasions within the last few years, haa had 
to consider the effect of an unconfirmed sasine on a disposition contain^ 
ing only one manner of holding, viz. a holding not of the granter but a 
ie de superiore tug; and the correctness of the doctrine in the text hat 
been fully recognised. In the first case that occurred the obligation by 
the disponer to infeft the disponee in a bond and disposition in securiv 
ty was expressed in these words : '' I bind and oblige me and my fne* 
'* saids to infeft and seize the said Henry Wardrop and his foresaids on 
** our own expenses, in the lands and others above disponed, to be hoU 
" den from me, of and under my immediate lawful superiors thereof^ 
'' in the same manner as I hold the same myself^ and for payment of 
'' the same fpu-duties as I pay or am bound to pay therefore/' The 
deed then contained a procuratory of resignation for resigning the 
lands in real security, &c., and ** idso to the end apd intent that the 
*f absolute and unlimited property of the said lands may be yested in 
<c the person of the said Henry Wardrop/' The precept of sasine 
began in these terms : ^' Attour to the end the said Henry \yardrop 
may be immediately infeft and seized in the said lands, teinds, axk^ 
others, I hereby de$ire and require you and ^ch of you my hair 
*' lies," &c. On this precept sasine was given, and the instrument 
was duly recorded, but no charter of confirmation was ever obtained. 
Thereafter the disponer granted a second bond and disposition in se* 
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cunainlif pr^r ; because, in tbsnature of the traas- 
artton^ the parties tteas that the expense of com**' 

• « 

curity. to another creditor^ containing a double holding a me uel de me 
M thd' ordinary fonxi> on the precept In which the disponee wm dtily 
inisft. A coinpetitbnaflerwardsarow between the t«ro]i6ritaUe<aredi<- 
tors^ in the course of which it was oljected to the first security that as 
the holding was a me only, the right was incomplete until confirm* 
ed ; whereas the second security proceeding on an alternative holding 
WMB ainpleted as a base right by the sa^ne on the preoept, without 
confirmation. The argument in support of the first security went 
dbiefly to this, that a base holding was reaHy contemplated by the 
parties, and implied in the terms employed in the deed ; and it was 
also said that in Glasgow, where th« deed had been prepared, there 
was an understanding amongst the law practisers there diat such a 
tide was good. The courts after some difibrence of opinion, came to 
be ultimately satisfied that the second security was preferable as being 
a complete right; while the other, as being incomplete until confirm- 
ed, could not stand in competition with it. The plea founded on the 
practice of Glasgow was entirely disregarded. See the case Rowand' 
V. Sir C. Campbell, 30th June 1824. Shaw and Durdop's Cases. 

In the next case, in which the same principle of decision was 
adopted, a bond and disposition in security was granted with an obfi- 
gation to infef t expressed in these terms : *' In which lands' above 
*' disponed, I bind and oblige me and my foresaids upon my charges 
'^ to infefc and seize the said Thomas Harkness (the creditor) and 
*^ his foresaids by two infef tments and manners of holding, and that 
'^ either by resignation or confirmation, or both, the one without pre- 
*' judice of the other." The deed contained a procuratory of resigna- 
tion and a precept of saslne in the usual form ; and Thomas Hark- 
ness took infef tment, and the instrument of sasine was duly recorded. 
The granter of the bond and disposition in security afterwards be- 
came bankrupt, and his estates were sequestrated under the statute 
54 Geo. III. c 137. The trustee under the sequestration then 
raised an action of reduction of the above bond and disposition 
in security, on several grounds, e. g, that it was erazed in es" 
sentiulibus — that it specified no reddendo and the like — all which 
reasons were repelled by the Lord Ordinary. But at this stage of 
the cause a new ground of reduction was pleaded, viz. that the dis- 
position contained no obligation to infeft de me — and the infeftment 
not having been confirmed before the awarding of sequestration, 
the sequestration was a mid-impediment, and the trustee conse- 
quently preferable to the heritable creditor. It was maintained in 
af d of the trustee's plea, that although the obligation to infeft bore 
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ffteting the |)UMliii8er*3 title Aeuld be barnftbf :the 

purohaser* U^fais would probably^ from the. natate 

6f the trBOisaction^ be 'tbe cohstvuclioii given to Hm 

clause^ tfaoagh these words were omitted ; but ihejr 

are not impr^per^ beeaotse, when a person lieeoniM 

ktund to'do athing) ^the natural meamng(of Buch 

an obligaftion is, that it shall be done at his espense ; 

and there are old decisions, where ^an obligation of 

tbat kind was so interpreted.^ 

' This claiise has been thought to give an ifltema* 

tive right to the purchaser, as if the seUer bound 
himself to enter the purchaser either a ^ne or <fe me, 

** b$ two injbftmenti and manners qf holding, and that ei^er by retig^ 
na$$ok or cotifirmaMon cr both, the one without prejudice qf ths other, 
yet as there was no esqiress obligation to infef t de me, the only obU» 
gation which had been eontracted was an obligation to give a public 
holding of and under ' the disponer's superior^ and that either by tcfa* 
ftrmatioa cor tesignalion. It was' answered for the creditor that thMi 
was an express obligation toii^eft *^ by two if^feftments and mannen 
of holding,** and that the only modes known in law were an infeft^ 
Taenia me, and an inf^^ftment deme : and although there was not in 
express obligation to in&ft de me, yet rt was impossible to eoastmeiti 
Qbligation to infeft by two manners qf hokut^ into em obUgation to 
infeft a me only. The Courts in deciding the case, had regard 
chiefly to the objection founded on the terms in Which the obliga« 
tiohitd infeli^Mras eicpressed; and on the ground that the bond con« 
taindd no obligation to infeft de me, and that the sasine on the pit^ 
cept was ineffectual until confirmed, they held unanimously^ (affirm* 
ihg the judgment of ^e Lord Ordinary) that the bond was not ef^ 
fectuiil as an heritable ^secutity in competition with the right Test* 
ed in the trustee. Peebles against Watson, 0th December 1S35. 
Shaw and Dunlop*s Cases, See also the cases of Struthers against 
Lang, «d February 1826, Shaw and Dunbp, and Rowand against 
Stevenson, 6th July 18S7, ^haw and Zhinlop, in both of which law- 
agents were held responsible for the consequences of preparing heii<i 
table securities liable tp the above objection. See also M'N air against 
M'NairandBrunton, 16th February 1827. Sfiaw and Dunhp.'^ED. 
» Laird of Colstoun v. Hope-Pringle, l&th February ISSr, Mor. 
p. 6539. Balfour Alienation and Inftjtment, c. 6. * Pripgle v. 
M'Dougal, 17th February 1629. Mor. p. 6641. 
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and that it was consequently optional to the pur- 
chaser to hold either of the seller or of the seller's 
superior. But tibe reader, on attending to the terms 
of the clause in the foot note/ will find that this is by 
no means the case ; and whenever this clause is ex« 
pressed in such a manner as to give an option to 
the purchaser, it is erroneously expressed, and even 
in that case woidd be so understood. 

The clause expressly states, or ought to state, that 
the seller is to enter the purchaser ^* by two sever- 
al infeftments and manners of holding ;*' and so the 
clause proceeds to express the nature of the hold- 
ings, — ^That one shall be held of the seller blanch 
(the purchaser at the same time paying the duties 
and services due to the seller*s superior :) The other 
to be held of the seller's superior, in the same man- 
ner as the seller holds. But there is no option given ; 
for, even where the purchaser holds of the seller, he 
is bound to relieve the seller of all the consequences 
of the seller's holding ; and anciently two infeft- 
ments were 'actually given, which were held to con- 
stitute but one right. 

The intention, therefore, was not to give an op- 
tion to the purchaser to hold in one of two modes, 
but to make the purchaser Hold of the seller's supe- 
rior ; and, in the mean time, until that was accom- 
plished, to secure the purchaser against the acts and 
deeds of the seller, and against his creditors. 

This is the true nature of the double holding ex- 
pressed in this clause ; and it is fortunate that there 
is a decision which fixes the legal import and mean- 
ing of this obligation. Drummond of Blair sold 

? Vide supra, p. 36, Note h 



TO INFEFT, &C« il 

to Dunilas the lands of QuarroU hdding of Elphtn* 
ston of Cumbernauld, and executed a disposition^with 
an obligation to infeft the purchaser hj a double 
manner of holding. The disposition contained 
also procurator^ and precept ; and on the precept 
Dundasy the purchaser, was infeft. On the death 
of Drummond (the seller,) the lands fell into non* 
entr^; and the superior brought an action of 
declarator of non-entry against the heir of Drum* 
mond. Appearance was made for the heir of 
Drummond, who maintained that, where a pro- 
prietor sells with a procuratory and precept, his heir 
cannot be obliged to enter with the superior. He 
denied that Drummond could be held to remain 
liable for the feu-duty, or to oblige himself and his 
heirs to be at the expense of entries in all time com^ 
ing, in order to protect the purchaser from the 
composition due to the superior, by retaining the 
shadow of a superiority, without any advantage to 
himself. The Court found that Drummond's heir 
could not be obliged to enter with the superior, and 
found expenses due to the heir.^ 

This is a very strong case to prove the nature and 
power of the obligation to infeft by a double man- 
ner of holding. For here it will be observed, that 
as the purchaser had nqt taken infeftment to be held 
of the seller*s superior, the seller or his heir might 
have been considered as still vassals of the superior. 
Yet even this was not listened to by the Court ; an^ 
the seller was held to take that place and character 
to which, by his disposition, he was bound. It is 
therefore obvious that a purchaser has no right, un- 

^ Dundas against Druramond> 10th Feb. 1769. Fac. Coll. Mor. 
p. 15,035. See Hailes' Decishns, p. 275. 
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der tiiifi douse, to si^cttce hktlseif bom Hut tlniiiifi <^ 

ihe seller's superior ; nor is the heir of tbe seller 
ImiBd to make up a title, in order to give e&taries t» 
the pnidiaaer and his heirs. 

It follows, therefore, in the case of a saie^ whets 
the seller has been f eud^y vested in the jsubyedi^ 
that daring his lifetime the fee is ftiU ; aod, there* 
fore, the seller's siqperior cannot f oroe the purchaser 
to enter ; it is only on the death of the seller that 
the subject falls into non-entry. It is then that the 
seller^s superior is entitled to Ixing his action of 
non-entry, in which action the heir of the seller is 
tiot bound to appear ; he is under no obligation to 
make up a title ; on the contrary, it is the purciias* 
&r who must come forward, and c<»nplete his title 
as a purchaser holding of the seller's superior. 

S. The Procuratory of Me^gnalion. This clanse 
is in the form of a mandate, and, as sudi, it fell on 
the death of the granter or receiver; but by the act 
1693, c. 35, its effect was preserved in force, and it 
may now be used after the death of either or of both 
of the parties. It is unnecessary here to make any 
remark on this clause* The fit time to treat of what 
relates to it will be in considering the nature and ef^ 
feet of the charter which follows on the resignatioik 

4* Clause of Warrandice? The warrandice of 
the sale of land is absolute warrandice ; and, accord'^ 

' " Which lands^ and others above disponed^ I bind and obh'ge me^ 
" my heirs^ executors^ and successors, to warrant to the said B, and 
'' his foresaids^ to be free from all burdens and encumbrances^ and 
'^ grounds of eviction whatever, at all hands, aad against all mortal." 
The above are the terms of a clause of absolute warrandice ; but some- 
times the seller binds himself only in warrandice from fact and deed ; 
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ingly» where no warrandiee is expressed, bbs<4utd 
warrftndiee id tbe natural and istfplied w^arrandice of 
the trfflisaction.^ Thte effect df this wurtaadice is to 
protect the purchaser ftgainst all defect of ttHed, and 
against all encumbranc^es affectiojg^ the subject. Of 
this, there is a good exaniiple in a case in which the 
seller being bound to warrant a subject sold to the 
purdlaser, and he not having taken infeftment on 
his diispositaon* at the distance of ten years from the 
sale, -the heritable creditor of a former proprietc^ 
ecNtipfeted his feudal right, on an heritable bond, of 
a date l<nig prior to the sale, and brought an action 
cf maiUs and duties. The purchaser paid the debt» 
and claimed relief from the seller. The seller de^ 
fended himself on the ground, that had the purchaser 
taken infeftment on his disposition in proper time» 
his right Would have been preferable' to that of the 
heritable creditor; and as, consequently, the loss 
had arisen fitom the fault of the purchaser himself^ 

in ivhich case^ the clause is thus expressed ; *' I bind and oblige my- 
^ self^ and my foresaids, to warrant this present disposition to the said 
*f B, and his iforeGaids^ from out own proper facts and deeda^ done of 
'f to be done by us^ or either of us, in pr^udice hereof." To theae may 
be added an exception^ as '' EZCEPTiNa always herefrom a lease of 
^ such a date, granted, &c. &c. or a disposition of sueh a date," &e. 
to Bat thAi^ where these exceptions are made^ the purchaser gene* 
nlly reserves a power of reducing them ; thus, ** sdsclarino, never* 
'' theless, that it shall be in the power of the said B, and of his fore- 
saida, to quarrel or impugn the said deedst on any ground in law*" 
Bttt there are grounds of redaction which, although they might en* 
able the purchaser to reduce the deeds excepted from the warrasdloe> 
would yet expose the seller to an action founded on the warrandice ; 
and, therefore, for the security of the seller, the following addition is 
made : *' Provided the same do not infer warrandice against me «riny 
*' foresaids.** 

. ^ Kinfauns against Craigie, May 15S3, Mor. p. 16,565; £nk. 
B. ii. tit 3, sect. 85. 
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he could have no recourse upon the seller. But the 
Court found that the encumbrance claimed on was 
one which it was the duty of the seller to have clear- 
ed off, and that it consequeiitly fell under the clause 
of warrandice in his disposition.' 

Absolute warrandice, therefore, guarantees the 
purchaser against all defect of title, and all encum« 
brances affecting the subject sold. But there is one 
encumbrance which may occasion doubts ; that is, a 
8e]^vitude affecting the subject; for 'wherever the 
servitude is obvious, and must have been in the 
view of the purchaser, as, for example, a servitude 
of a road ; or where it is a servitude which has been 
previously known to the purchaser, in such a case, 
the Court will refuse relief under the warrandice of 
the deed. 

The Court has even gone the length of refusing 
rdief against a seller for*a claim of thirlage, where 
the lands were part of a barony, and the purchaser 
was acquainted with the custom of the barony, 
and had acquiesced in the astriction.* Without 
citing old cases, reference may be made to a de« 
cision in 1780, whereby the Court found that 
a landlord, who had granted a lease of a house 
within the precincts of the Abbey of Holyroodhouse, 
was not bound to relieve the tenant from a claim of 
multures made by the proprietor of the mills of the 
barony of Broughton, to which the subject was thir- 
led.' 

1 Dewar against Aitken, July 1780^ Fac. Coll. jtfor. p. 10^637. 

* Bandilands against Earl of Haddington^ Slst June 1672, Mor. 
p. 16^599. 

' Symington (z^tn^/ Cranston^ 14th Jan. 1780, Fac. CoU.; Mor- 
p. 16^637. 
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This dedsion must have proceeded on the know- 
ledge, or presumed knowledge^ of the tenant But 
wiUiout attempting to explain the principle of it» 
the rule seems clearly to be» that although a servi- 
tude is a right of such a nature as to fall under the 
warrandice of the disposition of sale, yet where it 
has been previously known to the purchaser, he must 
be presumed (if he has not specially guarded against 
its effects) to have taken the subject burdened with 
the servitude. 

But warrandice does not secure apurchaser against 
burdens arising from the law of the land. For ex- 
ample, prior to the abolition of wardholding, there 
were many casualties which might have led to the 
eviction of the estate. , But the seller was not held 
to warrant against these; on t]^e contrary, these 
dangers fell upon the proprietor for the time. This 
principle is well explained by Balfour, who makes 
reference to cases in which the principle was recog- 
nised that ward, relief, and non-entry, are not com- 
prehended under general warrandice, but must be 
specially expressed ; because these casualties belong 
to the superior by the law of the land, with 
which every man is presumed to be acquainted ; 
and, therefore, sibi imputet emptor^ who took no 
care to have the warrandice extended.^ 

But there will be found some hesitation in the 
application of this principle, on reference to the cases 
which have arisen from the effect of the public law 
whereby glebes are designed out of the church lands. 
When church lands are sold, they are sold subject 

^ Balfour's Practidu^ Toce Warrandice, c. 5. p. 318. Drummond 
against Slewart>S8th May^ 1549; Mor.p. 16,566. 
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to all daims to which in law they are exposed ; and 
afir, in wardholding, the purchaser must have borne 
those casualties which affected his property, abd 
were peculiar to that mode of holding, in Hike maa^ 
ner the purchaser of church lands ought to bear, in 
the character of proprietor of church lands, those 
burdens to which lands of that description are le« 
gaily subject. This accordingly is the general doc*- 
trine of Erskine. ^^ All losses (he says) or bur- 
'* dens befalling the subject disponed after the date 
^* of the grant, and which had no cause antericnr to . 
** it, whether by fatality {Durie, March 8, 1 686, Lady 
^ Dunipaee, Diet. p. 16581,*) or by statute, impose- 
^^ ing an additional tax on the subject (July 19, 
"1667, Watson, Diet. p. 16588.) are upon the pupt 
^ chaser's hazard, and so infer not contraventioh of 
** warrandice ; for as the whole benefit resulting 
** from the improvement of the lands, after the pur* 
** chase, accrues to the purchaser, as proprietor, he 
•* must also run all hazards of their becoming 
•• worse. Nay, this doctrine obtains, although the 
** supervening burden should be imposed under the 
** authority of a public law prior to the grant 
" (Stair, July 1, 1676, Lord Auchintoul, Diet. p. 

* The case here referred to was that of a wife infeft in a certasB 
quantity of victual, payable out of certain lancbB, and also in case of 
shortcomings in the provision infeft in certain warrandice lands. 
The warrandice lands were sold by the husband; and^ in consequenc^ 
of bad seasons, the principal lands did not produoe the quantity of 
victual payable to the widow under the contract; whaseupon sh0 
claimed recourse for the deficiency on the warrandice lands. But tiie 
Court held the defence founded on bad seasons, and the general dls- • 
tress of the country^ coupled with alleged mismanagement of the prin- 
cipal lands by the widow, a relevant exception to defend the proprie- 
tor of the warrandice lands against recourse; 
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*f 16,&0%) unless the gsaxitar, irbo kne^nr^ ot ofi^ht 
to havB kaown, the borden which might be im* 
posed hy law on the subject, hath taken care to 
<« secure himsdf, by the granter's express obligation 
^ to warrant the right to him against that special 
'' burden/' See Hare. 9GS, (Lumsden ifgai$ist 
Gordon, Ja». 6, 1683, Diet. p. 16,606.)' 

The principle laid down hy Ersjdne^ in tha 
^ove quoted passage, is quite inoontrovertiUe^ It 
amounts to this, that the profHrietor for the time, 
as he enjo^ the advantages of every improvement^ 
must run the risk of every loss to whidi the estate 
may be exposed ; and the doubt that has been iiN 
troikiced, arises from considering a claim oa an 
estate,, founded on a law prior to the sale, aa a loss 
arising from a cause antecedent to the sale, and» afs 
suck, falling on the seller ; though certainly the 
preferable view is, that the estate is to be consider^ 
ed as subjeet to all the burdens which by law may 
be laid upon it ; and that the purchaser buys in 
the full knowledge of these burdens, and takes upon 
him the risks which the law has laid upon every 
swsh proprietor. 

The cases refenied to by Brskine give an 
insteuctiva view of these opinions. In the first 
case, two claims were made under the dause of 
warrandice,«*^>oiie for relief from the designation of 
a glebe out of kirk lands, founded on an antecedent 
law, — another for the designation of a horse arid 
cow's grass under a supervening law. This last 
claim, in the opinion g£ the Court, entitled the pur- 

i £rsk. B^ II. Tit. 3. § $9. 
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eh^ser to no relief from the seller under the war-' 
randice ; but the other, although it was strenuous- 
ly maintained that, nalura rei, and not ex dqfeel» 
Juris, the glebe had been evicted, the Court found 
that the seller was bound to warrant against the 
designation of the glebe. ' 

In the next ease, the . former opinion seems to 
hare been altered ; for the Laird of Innes having 
sold kirk lands to Auchintoiil, with absolute warran- 
dice, and an addition being taken from these lands, 
to make up a legal glebe to the minister, and the pur- 
dhaser having claimed relief from the seller, on the 
ground that this loss arose from a law prior to the 
sale, the Court found ** that the warrandice could 

not extend to a glebe of kirk lands, designed after 

the vendition, although, hy a law before the ven- 
** dition, unless it had been specially expressed in 
** the warrandice, it being a notour burden on the 
** lands/' * In the last case cited by Erskine, 
absolute warrandice in a tack of teinds was not 
held sufficient to relieve the assignee from a super- 
venient augmentation.^ 

The general result of these authorities is that ab- 
solute warrandice does not entitle a purchaser to 
relief from those burdens to which the subject sold 
is from its nature liable, though founded <m a prior 
law ; and, therefore, wherever the parties mean to 

1 Watson against Law, 1 5th July 1 667. Mor. p. i 6^588. See also 
the case of Elphingstone against Lord Blantyre, July 1663. Mor. p. 
16,585. 

. ' Laird of Auchiotoul against Laird of lunes, Ist July 1676. Mor., 
p. 1 6,603. But see the case of Bonar against Lyon, SOdi Feb. 1683. 
Mor. p. 16,606 and pp. 0099 and 9100. 

* Lumaden against Gordon, 6th January 168S. Mor. p. 16,606; 
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extend the warrandice to any risk, to which in law 
the subject is exposed, it must be done by a special 
clause of warrandice, expresssed in such terms as to 
leave no dubiety as to the intention of the parties. 
The fallowing cases afford examples of the construc- 
tion which will be given to such a clause. 

The Earl of Tweedale sold the lands of Blyth 
and Badinsgill, with the teinds^ parsonage and vi- 
carage, to Plenderleath, to be held for 'payment 
of L.IO, 18s. 4d. Scots of yearly feu-duty. The 
teinds were specially conveyed; and the clause 
of warrandice was expressed in these terms : ** And 
^ sicklike to warrant the said lands, teinds, annui- 
ties, and pertinents thereof, to be free from all 
payment of any other duty and service, to any 
other person or pei^ons whatsoever, except the 
*^ blanch and feu-duties above expressed, payable 
^ to the superior in manner above specified ; and 
^ from all other perils, dangers, and inconveniences 
*' whatsoever, as well named as not named, bygone, 
present, and to come, at all hands, and against all 
deadly, as law will; excepting always furth and 
frae the warrandice immediately above expressed, 
" the number and quantity of two bolls victual, 
^ payable yearly out of the said lands of Badings- 
*' gill, and parsonage teinds thereof, to the minister 
** of Linton, as in part of his legal modified stipend 
^ allenarlie, in satisfaction of all that he or his sue- 
" cessors can ask or crave as due furth of the said 
'* lands of Blyth and Badinsgill, teinds, parsonage, 
** and vicarage thereof: And likewise, we the said 
" Earl of Tweedale bind and oblige us, and our 
*' foresaids, as: patron of the kirk and parochin of 
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^ Linton, titulars of the teinds thereof, for the sai4 
" David Plenderleath and his, foresaidi^ after expire 
*' ing of the tacks of the said teinds now running, 
" whereinto they are assigned, in manner above 
** written, new sufficient and valid tacks and asseda- 
tion thereof, from time to time, for payment of 
one penny Scots, in name of tack-duty, and of the 
** said two bolls of victual payable to the minister 
*^ of Linton furth of the said lands of Badlnsgill 
" yearly/* Under this clause it was maintained 
that the Earl of Tweedale was bound to warrant 
the purchaser from future augmentations; and i\ 
was said, that the exception of the two bolls of meal, 
payable to the minister, afforded clear evidence that 
such was the meaning of the clause. On this ground, 
an action was brought against the Earl of Tweedale^ 
for relief, from an augmentation of stipend laid on 
the lands of fily th and Badlnsgill ; *' but the Cpurt, 
*^ upon the general ground that it requires express 
** warrandice from augmentations to give a claiin of 
^^ relief, assoilzied. the Earl from tjie action."^ 

There is still a later ease,: where the question of 
construction again occurre*l. The clause quoted, in 
the foot nc^ ' will show the ground on which the 

> Plenderleath v. the Earl of Tweedale, Slst January 1800* Mor. 
p. 16^639. 

> The clause of warrandice in the dispoeition, on which the ques- 
tion turned, was thus ^pressed : — '' Bind and oblige us, conjunctly 

and severally, our heirs and successors whatsomever, to warrant, ac« 
quit, and defend the lands, teinds, mills, multures, and pertinents 
thereof foresaid, and others ahove disponed, with this present right 
and disposition of the saroeii, to he. good, valid, and sufficient, frae, 
'^ s^fe^ and sure to the said Sir John Jardine and his foresaids, from 
all and sundry prior alienations, contracts, dispositions, apprysings, 
adjudications, resignations, private or public infeftments, bygone 
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Court proceeded in laying the burden of futurre al- 
locations on the seller. But even here the Court 
were not unanimous ; for the Reporter says, " Two 
** of the judges were of opinion that the clause 
" founded on was just an ordinary clause of war- 
" randice ; and that unless there was an express 
** warrandice both from present stipend and all fu* 
" ture augmentations, it could not be given effect to 
" as a total exemption of payment. The other 
^* judges, however, thought that, giving the clause 
^< of warrandice its fair construction, it was meant 
*« to imply a total relief from the payment of any 
'< and all stipend whatever, both present and fu^ 
" ture," * 



«' wards, reliefs, marriages, non-entries, ladies teroes, liferent, oon« 
"junct fee, forefaulters, recognitions, disclamations, purprestures, 
'^ nullities, or redaction of infeftments, bastardies, inhibitions, inter- 
f^ dictions, reversions, redemptions, renunciations, declarators for non- 
" payment of superior's duties, and all otlttr declarators wbatsomever ; 
'' and from all and . sundry other perils, burdens, dangers, inconve* 
'' niencies, and incumbrances whatsomever, which may any wise de- 
'' bar, stop, hinder, molest, or impede the said Sir John Jardine and 
'' his foresaids, from or in the peaceable possession, bruiking, enjoy« 
^ ing, labouring, t>r otherwise disposing of the said lands, mUn, and 
'^ pertinents thereof foresaid, teinds, parsonage and vicarage of the 
" samen, in all time coming, at all hands, and against all deadly, as 
'' law will." " As also, we, &c. bind and obHge us, and our fore- 
** saids, to warrant, free, and relieve the said Sir John Jardine, and 
** his foresaids, from aU paymait of any bygone cess, taxations, and 
'' other public burdens payable furth of the said lands or teinds of th^ 
'' samen, at or before the term of Martinmas last bypast ; and also to 
" warrant, disburden; free, and relieve the said Sir John Jardine and 
'' his foresaicb, from all payment of any teinds, or any part of the 
'' stipend payable furth of the said lands, and others above disponed, 
'^ to the minister of the said parish of Sibbalbie, of aU yeftrsand terms 
" bygone, and for all years and terms in time coming for ever*" 

1 £arl of Hopetoon v. Sir A. Jardine, 3d July 181 1.' Fac. CoU. 
But in the aubaequent case of the £arl of Hopetoun*s Trustees v- 
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The general rule, therefore, is, that abi^hite 
warrandice does not free the purchaser from the 
burdens to which the estate is by law subject ; and 
that, when it is meant to give such a freedom, it 
/ must be done by a special clause expressive of the 
intention of the parties, to secure the purchaser 
against such losses. The conclusions, therefore, on 
this point, seem to be,*— 1. That absolute warran- 
dice is the natural warrandice in the sale of land, 
and the warrandice which will be always presum- 
ed, where no warrandice^ or no different warrandice 
is expressed. 2. That this warrandice presumes 
the subject to be precisely what it is refwesented to 
be, and binds the seller to guarantee it as such to 
the purchaser. 3. That, consequently, the subject 
must be warranted free from all burdens and 
grounds of eviction, so as to bind the seller to re- 
lieve the subject from all encumbrances, and to free 
it from all defects of title. 4. That servitudes are 
to be considered as burdens, against which the 
seller must warrant the purchaser, unless they are 

Coplands^ 8th December 1819^ Fac. Coll. the authority of Sir Alex- 
ander Jardine's case was rejected by the Court ; and the kw was 
considered to be now otherwise fixed by more authoritative pre- 
cedents^ and by various un-reported cases. The cases particularly 
referred to by Uie Courts as settling the point> were the above case of 
Plenderleath V. the Earl ofTweedale; that of Alexander tf. Bruce 
Dundas, 9th July 1812: Fac. Coll. ; and of Petrie v. Lindsay Car- 
negie^ 27th June 1813^ not reported; and the rule so fixed was held 
unanimously by the Court, in the case of the Earl of Hopetoun*s 
Trustee8> as well as in that of Alexander v* Bruce Dundas, to be> 
that stipend, and augmentations of stipend, being burdens in naturalU 
bus of the dbnUnium utile, it will require express terms in the clause 
of warrandice of the disposition or feu charter, and such terms as can 
admit no different interpretation, in order to relieve the disponee or the 
vassal, and to lay the burden on thedisponer or on the superior .«—£d. 
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servitudes which were actually known, or which 
must be presumed to have been known, to the pur«> 
chaser. 5. That absolute warrandice does not se- 
cure a purchaser against those burdens to which, in 
law, the subject is exposed ; ^ and that, where the 
parties agree to bring such risks under the warrant- 
dice^ it must be done by a special obligation: to that 
effect in the clause of warrandice. 

In place of absolute warrandice, a seller, con- 
scious of encumbrances- that may affect the subject, 
or of defects in the title, may substitute warrandice 
from fact and deed for the absolute warrandice of 
sale ; and where the purchaser is perfectly aware 
of the nature of the transaction, and is willing to 
take upon himself all the risks that may arise, there 
can be no impropriety whatever in so restricting the 
warrandice ; for it thus becomes part of the bargain, 
and. is perfectly consistent with fair dealing. 

Warrandice from fact aod, deed only, will not 
protect a purchaser against any defect of title that 
does not arise from aa act of the seller himself ; nor 
will it prott^ct him from any encumbrance founded 
on a debt, i)ot a debt of the seller's; It secures the 
pm'chaseff therefore, against such losses only as 
arise, from the act ^nd deed of the seller, or of those 
whp. represent him. Qf this there is an example in 
an old case in which a party disponed certain lands, 
and bound himself and his heirs ^ that he nor they 
** hath done, nor should do, no deed prejudicial to 
•*^he heritable alienation" in f(|VOHr of the dispopee. 

^ As a familiar illustration of this rule it may bts stated^ that abso* 
lute warrandice does not protect a purchaser against the expense of a 
subsequent entry with the superior^ if the lands were in non-entry 
when he made the purchase. — En. 
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At the time of the disposition, the disponer's ddest 
«oni who was no party to the disposition, had in 
his person a right to the lands, which he conveyed to 
a third party* On the death of the disponer^ his son 
was served heir ; and the purchaser being excluded 
by the son^s disponee, the question was, Whether, 
nnder the above warrandice from fact and deed, the 
son, who represented his father, was bound to re^ 
lieve the lands from his own deed ? The Court 
found that the son was " obliged to warrant the 
father's alienation, he being now heir, albeit he 
was neither then contractor, nor could not then 
" be heir to his father, who was living. But he 
being now heir, it was found that that clause, 
whereby the father obliged him and his heirs that 
they had done no deed prejudicial, bound the son, 
*^ who was heir sinsyne, to warrant from that deed, 
'* done before the contract, when he was not heir, 
*' albeit that was no deed done by the son, but a 
•* right made by him of before/* ^ 

But although this sort of warrandice secures the 
purchaser against the acts and deeds of the seller 
or of his representatives, it does not secure him 
against claims of eviction arising from the acts of 
former {M'oprietors ; unless where such acts or jdeeds 
are specially mentioned as included in the warran- 
dice. * 

^ Hay against Laird of Pilortb, 9th July 16S0. Durie andAtch" 
inleck. Mor. p. 16,578 and 16,577. 

• O^lvy against Leslie, 2d Feb. 1715. Mor. p. 4154; in which 
case the warrandice was from fact and deed of the disponei;, and also 
against an infeftment in favour of one Janet Millar, There was no 
such infeftment, but it appeared that there was an infeftment in fa« 
▼our of a Jean Webster ; and it was contended for the disponee that 
the warrandice had been incurred. But as it was evident that the in- 
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Thus, warrandice from fact aud deed, although 
it secui^ not the purchaser against defect of title, 
lior against encumbrances, unless in so far as- they 
arise from the act of the seller, or of his heir, does 
yet secure him against the acts of the seller, aud of 
the heir and representative of the seller. Still it 
may be questioned whether an act of omissiou falls 
under warrandice from fact and deed* On this 
point there is one decision, the purport of which is 
stated to have been,- that ** Warrandice from fact 
*' and deed entitles the purdiaser to seek relief of 
*^ the public biurdens due out of the land before tlj^ 
** date 6f his right ; though properly, speaking, not 
^ arising from the fact or deed of the disponer, 
*^ but from bis omission only."^ ^d there are 
<>ther precedents of the same kind ; such, for ex^ 
«mple, as the- case where a seller has been found to 
have iiicurred warrandice from fact and deed, from 
failing to oppose the restoration of a forfeiture, 
whereby the subject was evicted* 
• But a more recent authority has placed the na^ 
4ure of t warrandice from fact and deed on its pro- 
per footing. In that case the claim was not made 
^Uder the clause of warrandice from fact and deed, 
wlnich hai not been ihcurred ; but the purchaser 
from< whom the lands had been, evicted maintained 

• 

feftment in favour of Jeaa Webster was not the special infeftment 
contemplated by the contracting parties^ the Court held that the spe- 
cial warrandice given had not been contravened ; and consequently 
that the disponee was under no obligation to disencumber the lands 
of Webster's infeftment. 

1 D^U voL ii. p. 51^ Halibuiton againa Hunter, June 25^ 1669. 
Mpv. p. 16, 691. 
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that, as he had lost the lands for whidi h« bad 
given the price, he was entitled, in equity, to repe- 
tition of the price. The answer made was, tlist 
when one sells with warrandice from &ct and deed, 
his intention is not to sell the subject -absolutely ; 
which would be the same thing as selling with ab« 
solute warrandice, but only to sell it so aa the 8el« 
ler himself has it ; that is, to sell what title and 
interest he has in the subject, — ^the puzdiaser taking 
upon himself all other hazards ; and, therefore, if 
eviction happen otherwise than dirough the fact 
and deed of the disponer, the purehaeer bef^if the 
loss. The Court assoilzied from the action, h 

Thc^ effect of warrandice, when eviction takes placet 
is to give relief to the extent of the value of the sub* 
ject as at the time of eviction. ^* Because,'' (accord- 
ing to Stair,) <' the buyer had the lands with the ha* 
** zard of becoming better or worse, or the risr 
f* ing or falling of rents, and, therefore, is not 
** obliged to take the priee he gave.'' ' . Erskine ob* 
serves, that ^* It is uncontested that absolute war* 
randice, after the subject is evicted, founds the 
grantee in an action of recourse against the grant*- 
er, for making up to him the fiill damage he has 
suffered, either through the contravention of the 
^^ warrandice, or any defect in the eight. An offer 
by him who warrants a right^^ therefore, to put 
the grantee in his own place, by making him full 
payment of the price he had paid for it, with the 



^ Craig offainst Hopkip, January 1732. Mor. p; 16,6S3^ 
« Stair, B. ii. Tit. iii. § 46. 
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f^ interest from . the tine qf eyietioo, is &o( sufll^ 
'' dent; for though this would indemnify the 
^* grantee, 80 that he would be np Ipser by the bar* 
^" gain, yet the obligation to wairant is not intend? 
ed barely for indemnifying the purchaser, but for 
seci^ag him against all the conseqi^ences of cpn- 
.'< trawntion, and, of courae, for n^afcing payment 
f^ to him, in case of eviction, of the fuU value of 
*' the subject, farther with the loss he h^s siifrr 
^* tained through the want of it from that time, 
f* All writara admit this to be the law in the war? 
f* randice of irredeemable rightspf heritablesubjects; 
f* because there the buyer accepts of the right, with 
f* the chance of the lands becoming bettisr or worse ; 
f< and as he must suffer the loss upoi^ their sink- 
ing in value, he ought also to have the hene^t 
arising from improveipent/' ^ This floctrine is 
founded on the decimons of the Court, and sifppprt^ 
ed by them ; of which th?re is a strong instance ii| 
a ca^e in which a party infeft in warrandice lands 
was held to have a real right in security in the war? 
randice lands, not only to the extent of the value of 
the principal lands at the date of eviction ; but also 
that such/eal security extended as far as the person^ 
al obligation of warrandice, to all damages arising 
before or after the eviction, without fiEiult of the dis* 
ppaee/ 

It is a general rule with regard to warrandice^ 
whether it be absolute warrandice or warrandice 



> Snk. B. II. Tit. iii. § SO. 

• Biair agmnH Hunter, 6th Nov. 174h Mor. p. 16«684« See Kil- 
kenin'i Rqiort, p. 16,087. 
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from fact and deed only, that it is ineorred oniy on 
eviction/ 

From the wairandice, whether it be absolute or 
from fact and deed, it may be occasionally necessary 
to make an exception of a certain deed (as in the 
form of the clause in the foot note'.), and this is a 
^ matter of much practical interest. Liet it be sup« 
posed that a lease or a feu-right is made an excep* 
tion from the warrandice of a disposition of sale. 
What effect does this exception produce ? It is clear 
that the purchaser has not recourse upon the seller. 
In all questions between the seller and purchaser, the 
exception from the warrandice must meet any claim 
competent to the purchaser. But there is nothing 
to prevent the purchaser, though hie has ad^tted 
the exception, from bringing a reduction of the lease 
against the tenant on any ground competent in law.' 
The tenant or feuar has, therefore, no security 
Against the plea of the purchaser. But shoidd the 

^ Ersk. B. II. Tit. iii. § 30. Inglis agairut Anstruther^ 86th Feb. 
1771. Mor. p. 16,633. 

* Vide supra, pp. 42*43. 

3 Gibson against Trotter, 18tk July 1710. Mcr. p. 569& lu this 
case, a disposition to Trotter was excepted, in the clause of war- 
randice, in a disposition to Gibson, the purchaser ; and Gibson having 
raised an action of reduction of the excepted disposition in favour of 
Trdtter) the Court held that the defender was bound to take a day to 
produce the disposition, (t. e. they held such an action to be compe- 
tent) although it was alleged for the defender, that as his right Was 
acknowledged in gramio of the purfluer'a own title, andzeaerved and 
excepted out of it, the pursuer «ould not competently quarrel or re- 
duce the same. The ground of this decision was, that the exception 
in the warrandice of the pursuer's right did not make a right io ike de^ 
fender, but only secured from recourse against the grantor; and bo did 
not'hinder the pursuer to quarrel and raduce the excepted rights upon 
nullities, or to declare the same to be sadafied and extinct by the re- 
ceiver's intromissions with the rents of the subject disponed* 

6 
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purclia3er succeed in reducing the deed, the tenant 
or feuar would then have recourse against the seller 
on the warrandice of the reduced deed; which war* 
randice would be effectual against the seller, though 
it did not affect the purchaser. 

The effect of the reduction thus returns on the 
seUer; and, to prevent such a consequence, the 
agent for the seller, when he makes an exception of 
a deed from the warrandice of the disposition, ought 
to be careful to guard it from reduction, at the in- 
stance of the purchaser, on any ground that may in- 
fer warrandice against the seller* An example ci 
such an exception will be found on reference to the 
clause of warrandice in the foot note. ^ 

The deed being excepted, and the reduction of it 
being guarded in this manner, the excepted deed 
becomes now ibrmidable to the purchaser, as he is 
bound to all the conditions of the deed ; 6f which 
there is more than one example peculiarly worthy of 
the attention of a purchaser's agent. 

The first of these is a case in which the superior 
in a feu-charter had renounced certain rights of su- 
periority in favour of the vassal ; and the superior's 
interest having come into the hands of a third par^ 
ty by purchase, the purchaser maintained that, in 
the character of purchaser, he could not be deprived 
of the full enjoyment of the superiority ; that the 
concessions in favour of the vassal were personal 
merely, with which he, as purchaser of the supe* 
riority, had no concern. This point, at that 
time, does not seem to have been regarded by the 

* Vide supra, p. 43. 
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Court as free from difficulty, apd it haviag been 
discovered that, the feu-right had been excepted 
froQi the clause of w^rrapdice in the disposition of 
the superiority, the Court were by no means un-^ 
willing to avail themselves of that circumstance as 
the ground of their decision, by which they avoid* 
ed a decision on the effect of the renunciation of 
the rights of superiority. The Court, therefore, 
held the admission of the exception of the feu-?right 
into the disposition of superiority to be equivalent, 
on the part of the purchaser, to his consent to all 
the conditions in the feu-right. ^ 

In the other case, which is the noted one of 
Wight against the Earl of Hopeton, a lease for 
nineteen years, and renewable at the end of 
every nineteen years for a period exceeding lOQQ 
years, w^ ej^cepted from the warrandice of the dis* 
position, of the sul^ect of the lease to I^ord Hope? 
toil. His Lordship disputed the validity of ^Hch a 
lease ; and maintained th^t he, ap a singular su^ 
cesaor, was not bound to r^ard it. . But, on the 
ground that he had allowed the lease to form ai| 
exception from the warrandice, and that he had ber 
come bound to the seller not to reduce the deed on 
any ground that might infer warrandice figainst 
the. seller, the Court found that his Lqrdship was 
bound to all the conditions of the lease. * 

The importance of admitting a deed as an excep- 
tion from the clause of warrandice is thus evident. 
The practical conclusion is, that it ought to be doufi 

1 Naismith against Storrey^^th Nor. 1748. Mor. p. 10^976; and 
see Kilkerran*B Report, which is very full. Mor. p. 5723. 

s Wight against the Earl of Hopeton, 17th Nov. 1703. Mor. 
p. 10,461, 15,199. 
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with gveAt caution* and only where the whole cir- 
eninstances are perfectly known ; and where the 
conditions of the deed excepted, are siich as the ptir- 
ehaser can^ and ought to accede to. It is indeed of 
much importance to. both parties that this clause 
should be expressed with due circumspection atid 
consideration. There are three degrees of warran- 
dice distinguishable in the manner of express ng 
the clause. Thus, 1. It is either simple warran- 
dice ; in which case the purchaser is guaranteed 
against all burdens and encumbrances Whatever, 
and entitled to insist against the seller for relief 
from any damage falling under the clause of war- 
randice. 2. Warrandice, with an exception of a 
particular deed or deeds ; and, in that case, the pur- 
chaser cannot claim relief from the seller ; but he 
may reduce the deed on any competent ground, 
though the effect of that reduction may be to throw 
the loss on the seller, through an action on the 
warrandice of the reduced deed, at the instancis of 
the holder of that deed. And, 3. Warrandice, 
where not only a particular deed is excepted from 
the warrandice, but where the purchaser is with- 
held from reducing it on any ground that may in- 
fer warrandice against the seller ; by which last 
form the purchaser is held to have bound himself 
to all the conditions of the deed excepted from the 
warrandice. 

5. The next clause, or rather the continuation of 
the former clause, relates to the Cess and Public 
Burdens^ 8^c. ^ — ^This clause will be affected by the 

> '' And I also bind me^ and my foresaida, to free and telieve the 
" said B. and his foresaids, of the cess due from the said lands on or- 
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transaction. In the form in the note» the trans* 
action is that, where the entry takes place at Whit- 
sunday ; where the price is paid, or interest begins 
to run on it, from that term ; and where, conse- 
quently, the rents from and after Whitsunday be- 
long to the purchaser. It follows, as a necessary 
consequence, that the public and parochial burdens 
must be paid up to that time by the seller, and be«- 
come thereafter a burden on the purchaser ; and, 
accordingly, these are provided for, as will appear 
in the subjoined clause, with the exception of the 
cess, which ends for the preceding year on the 25th 
of March; and, therefore, in practice, the purchaser, 
though he does not enter into possession till Whit* 
Sunday, and is not burdened with the other public 
burdens prior to that terra, is yet burdened with 
the cess from the 25th of March preceding his en- 
try. 

It sometimes happens that this clause is meaht to 
give an exemption to the purchaser from all burdens 
whatever, excepting those . which are expressed : 
and where such is the intention, much care must be 
taken, and the clause must be expressed with great 
precision. Of the necessity of this there is an il- 
lustration in a case, comparatively of recent date. 
Sir John Home, in 1747, sold the lands of Temple- 
hall to Johnston, and became bound to relieve the 

• 

'' before the 25th of March and of the feu-daties^ minister's 

'^ stipend, schoolmaster's sakry, and other public and parochial bur- 
'^ dens exigible furth of the said subjects at and preceding the term 
^^ of ; the said B. and his foresaids being bound to free 

'^ and relieve me, and my foresaids, of the same thereafter in all lime 
** coming." 
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purchaser '^ from pafinent of all mioisters' stipeqdi 
*^ schoolmasters' salaries, augmentations of the same, 
'' or new erections, and all burdens which do pr can 
afiecjl^ the lands and teinds thereby disponed for 
erer, excepting L.5 Scots payable yearly to the 
^^ schoolmaster of Coldingham furth of the said 
^^ lands, and the proportion of cess that should, from 
time to time, be laid upon and levied furth of the 
same." In order to ascertain the meaning of this 
clause, a declaratory action was brought by John- 
ston in 1794, in whidi it was found, ^^ That the 
** heirs of entail of Sir John Home are bound to re- 
<< lieve the pursuer, Thomas Johnston, of all bur»> 
*' dens which can be. exacted from the lands of Tem^ 
plehall in name of poors' rates, bridge money, re*- 
pairs of toll-bars, manses, school-houses, and other 
public and parochial burdens ; as also of all mi- 
*^ nisters' stipends, schoolmasters' salaries, augmen- 
*^ tations of the same, or new erections, and all other 
** burdens whatsoever, which can anywise affect the 
said lands or teinds, excepting the sum of L.5 
Scots payable yearly to the schoolmaster of Cbldr 
ingham, and a proportion of the cess that shall 
" from time to time be laid upon and levied furth 
*^ of the same ; and that by making payment there- 
of, prima instantia, along with the public burdens 
which they pay for the estate of Renton to the 
collector of these duties," &c* Under this judg;* 
ment, Johnston claimed relief from the conversion 
of statute-labour for the county of Berwick, intro- 
duced by a then recent statute. In opposing this de- 
mand, the trustee of Sir John Home distinguished be- 
tween those burdens which affect land, and those fal- 
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ling on the person in possession ; the former only, lie 
contended, were contemplated in the above judg* 
ment ; whereas the statute labour is a personal bur- 
den, and demandable from those in possession. Hie 
Court, in respect the clause in the original right in 
1747 did not include relief from statute labour, nor, 
consequently, from the conversion substituted in its 
place, found Johnston, the purchaser, liable in the 

conversion for statute labour.^ 

6. The next clause is the Assigncttitm to the Rents 

and TitJMkede. * This is a mere temporary right, 

which may be of use to the purchaser prior to his 

taking infeftment ; but from the date of the infeft-* 

ment in his favour, he has right to the rents and 

title-deeds as heritable proprietor of the subject. 

The effect of infeftment is to give to the person in« 

feft a preferable right in the subject; this is the 



^ Johnston against Home^ ISth June 180Q. Fac. CoIL Mor. 
App. voce PvBLic Burden, No. !• 

* ** And fu&thee, I hereby make and constitute the said 
** Bj and his foresaids, my cessioners and assignees, in and to the 
^* whole writs and evidents, titles and securities of the said lands^ 
'' granted in faroar of ine» my authors and predeceasors, and whole 
** clauses therein contained, with all that has followed^ or may be com« 
** petent to follow thereon ; and also in and to the rents, mails, and 
^' duties of the said lands and others, due and payable fbr and furth 
'' thereof, from and alitor the. said term of Whitsunday last, which is 
^' hereby declared to be the term of his entry to the said sulyects, iu 
** all time coming; su&BOGATiNa hereby and submtitutino the said 
'<' B, and his foresaids, in my full right and place of the premises for 
'< ever. Which assignation above written, I bind and oblige 
*f myself, and my foresaids, to warrant as follows, viz. in so far as 
** concerns the writs and evidents, at all hands, and against all mor« 
'' tals ; AND in so far as concerns the rents, mails^ and duties, from my 
** own proper facts and deeds only.' 
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great law of heritable property. By infeftment in, 
the person of the purchaser, the former proprietor 
ceases to have any legal connexion with the lands ; 
he has no longer any interest in the subject ; and his 
assignation is thenceforward of no avail, as a title 
to the assignee. The purchaser, after infeftment, 
is the only person entitled to the produce of the 
ground or to the rents, but it is not in. virtue of the 
clause now under consideration, but in respect of 
his feudal right, that the purchaser, after infeft^ 
ment, claims the rents, or demands possession of the 
title-deeds. 

It is on this principle that all questions between 
a purchaser and the creditors of the seller are de- 
cided. Where a creditor of the seller has arrested 
the rents previous to the infeftment in favour of the 
purchaser, the creditor and purchaser have both 
personal rights; and their preferences will be re- 
gulated by the priority of intimation. If the ar- 
restment has preceded the intimation to the ten- 
ants, of the purchaser's right, the arresting credi- 
tor will be preferred ; but if the purchaser has com- 
pleted his title by sasine, he will be preferred to all 
subsequent arresters. 

Nay, it has been held, in a competition between an 
arrestment of rents used currente termino, and an in- 
feftment taken during the currency of the same term, 
that the infeftment, although posterior in date to the 
arrestment, carried right to the rent falling due at the 
subsequent term.^ And there is another case about the 
same period, which proves in the strongest manner the 

^ Huntlie v. Hume, 13th December 162S. Mor. p. 9764. 
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total insigniBeancy of the asaignatictn, or of ft dis- 
charge by the former proprietor, aftel* the title of the 
purchaser is completed. Durie^the reporter^statesthe 
case now referred to in the following terms : "Some 
^^ feu-maills, for divers years and terms to come, 
paid and advanced to the heritor or life-renter, or 
any other having right to the lands by the tenants, 
is not allowed to liberate the p&yer of those terms 
which were not come, the time of making the 
payment, if he, to whom the j^yment was made, 
** shall happen to be denuded of his right, in favour 
" of any other, before the expiring of these tertna, 
** the duties of which terms will peirtain to him, 
*^ who then shall have the right to the land.'^ A 
decision to the same effect was pronounced in 1748^* 
And still more lately the isame principle, was recog*- 
nised in a case where an arrestoieDt cattiQ into com, 
petition with an heritable right in security not in- 
4:imated ; and where the Court held that; the iltfeft^ 
ment in security was equivalent to an intiiliated asi^ 
signation to the rents ; and therefore they preferred 
the heritable creditor to the arrester.^ 

Wherever, therefore, a purchaser is infeft, his feur 
dal title gives him a preference over arresters, and 
over all personial claimants, and entitles him not 
only to the rents falling due subsequent to the com- 
mencement of his feudal right, but to repetition 
from the tenants, of such rents falling due after that 
period, as they may have paid by anticipation to 

* Gray v. Campbell, 12th Jane 1639. Mor. p. 10,0S3. 
« Kelhead v, Wallace, 2d November 1748. Mor. p. 2785. 
' Webster v. Donaldson^ 13th July IZ%0, Mor. p. 2902. 
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the seller. The asfeigAation to the rents is therqi^e 
a provisional clause of use onljr prior to infeftmetit: 
Th6 assignation to the title-deeds is in a situation 
precisely similar. It may enable a purchaser, be- 
fore infeftment, to recover the title-deeds in right of, 
or as assignee of the seller ; hut, from the date of 
ihe purchaser's infeftment, he is in his own right, 
entitled to demand the title-deeds of the estate from 
any one in t^^hose hands they may be*^ 
, If it were other'Arise, there would be an end to 
the security of the records, since nothing more 
would be necessary to put an end to their security, 
than, after disponing the estate feudally to one, to 
assign the title-deeds to another. The person in 
possession of the title-deeds would have the prefer- 
able right. The bare statement of the consequences 
is enough to show the absurdity of such a doctrine. 
At the same time, it may b6 proper to refer to a case 
which bears upon this point, and seems to support the 
doctrine, that a right to the title-deeds bf an estate ■ 
forms a separate security from the right to the estate ' 
itself. This is the competitioti amongst the credi- 
tors of Provenhall, where Mr. Wilson, writer to the 
signet, produced, as an interest in the ranking, an 
account of business done for the common debtor ; 
and craved to be ranked prima locoj in virtue of his 
right of hypothec, ov^r the title-deeds in his hands. 
This daim was opposed by the heritable creditors, 
who maintained that the title-deeds must follow the 
right of. property,-i--that the heritable creditor had 

'^ Subject however to the legal claims of retention, or lien, which 
may be competent to the custodier of those documents. See note on 
page 68. — Editor. 
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an assignation to these title-deeds^ while Mr. Wil« 
son's claim, founded on the hypothec, was inconsist^ 
eiit with the security of creditors, or of purchasers 
trusting to the records. On the other hand, Mr. 
Wilson argued that lands, and the title-deeds of 
lands, are truly two distinct subjects ; and conse- 
quently, the custodier of the title-deeds has, by pos- 
session, as complete and perfect a right in that sub- 
ject, as the heritable creditor has in the lands under 
his infeftment. It was said further for Mr. Wilson, 
that creditors could never suffer under a claim of 
hypothec, as it was their duty to see the title-deeds ; 
and a proper inquiry would explain to thera the na- 
ture and extent of the hypothecation. On this rea- 
soning, Mr. Wilson was preferred to the heritable 
creditor. * 

It is clear that this preference was founded on 
the right of retention, and not on the general ground 
of constituting a separate security over an estate, by 
assigning its title-deeds. But, even restricted as this 
decision must be held to be, it is one which, upon 
every occasion when it has been referred to in Court, 
has been reprobated by the judges as a very dan- 
gerous and ill-founded decision.^ 

1 Ranking of Hamilton of Provenhall's Creditors, 9th Aug. 1781. 
Fac. Coll. Mor. p. 6952. 

< It is true, as stated in the text, that the decision in the ranking of 
Provenhall's Creditors was not generally approved of. But there is 
no reported case in which the principle of that decision appears to 
have heen reprobated from the bench. On the contrary, in the recent 
case of Campbell against Smith, 1st Feb. 1817, Fac Coll., the Court 
unanimously followed the precedent established in Provenhall^s case, 
which they held to have been well decided. See also to the same ef- 
fect, Scott against Campbell and Clason, 15th November, lS^,Shaw 
and Dunhjh — ^Editoh. 
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There is another case which may seem to affect the 
general doctrine. In the case now referred to, the 
purchaser of a house granted a bond to the seller for 
the price ; and as an additional security, the dispo^ 
siticm (which, although executed, had never been de<» 
livered,) was, with the rest of the title-deeds, left in 
the himds of the seller, — ^the purchaser receiving an 
inventory, with an obligation from the seller to de» 
liver the deeds therein specified on payment of the 
price. The purchaser entered into possession, and 
paid interest on the bond ; but he took no infeft- 
ment, and his affairs having gone into disorder, the 
question arose whether he was proprietor of the 
house, and the seller a mere creditor on his funds 
for the price. And the Court found that, as the 
disposition to the purchaser with the title<*deeds, had 
never been delivered, the seller was entitled either 
to the price or to the house.^ This decision, it will 
be observed, infringes in no degree on the ge- 
neral doctrine ; for the disposition having been un* 
delivered, and the title-deeds retained, the purchaser 
truly never had acquired the property of the subject* 
The general rule, that the right of property in the 
lands carries with it the right of property in the 
title-deeds of the estate, may therefore be considered 
as fixed, notwithstanding those seeming contradic* 
tions. 

But this assignation is of service in so far as it 
gives right to the purchaser, not only to the titlCf 
deeds, but to all the unexecuted procuratories or 
precepts of sasine, in virtue of which the purchaser 
may tak^ infeftment, with the same effect as if the 

' Baird against Jap, Aug. 1758^ Fac* CoU. Mor. p. 14>150t 
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procuratory or precept had been specially assigned 
with all posisible precision. 

It is only further necessary to remark, that the' war»- 
randice of the two rights diffeFs«--4hat of the oasigi- 
nation to the tltle^fjeeds is absolute, sp as to guard 
against all defects,'*r-but the« warrandice of the rents 
is from fact and deed only ; which is the descripv^ 
tion of warrandice adapted to the assignation of 
debts and personal obligations. 'The obligation to 
pay rent may be good or bad ; but» although the 
obligation be good, the r^nt may not be recovered ; 
the tenant may be bankrupt, and the rent may be 
lost. In short, the validity of the obligatioii, and 
the solvency of the tenant, are two things, which 
here, as in every conveyance of personal obligation, 
the law has separated. Solvency is a point very dif« 
ficult to be ascertained, and is pever included under 
implied warrandice. In every case, therefore, where, 
in addition to the validity of the obligation, it is al«- 
so intended to warrant the solvency of the oblig^nt, 
such intention must be distinctly expressed i and 
evei^ then it will only infer solvency at the date of 
the assignation, unless it be specially extended be- 
yond that d^te. The assignation, tbei^efore, of the 
rents is warranted only to the same extent that 
other personal obligations are warranted ; that is, 
against the facts and deeds of the cedent } and the 
risk of the solvency of the tenant lies oj^ the pur- 
chaiaer alone. 

7. The Clause of Eegkiraiiw- ^T^This (clause is 

1 Avp I C0N8EVT to the registration hereof in the books of Coun- 
cil and Session, or other judges books competent, therein to remain 
for preservation ; and that all necessary execution may pass on a de- 
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conceived in tb6 form of a mandate, by which the 
granter appoints a mandatory to appear in presence 
of a competent judge, and there to consent that the 
4eed shall be recorded in the judges' books, for pre- 
servation, and that all necessary execution may pro- 
ceed on a sentence to be interponed thereto by the 
jxidge^ This clause has different objects; some- 
times it is intended to secure the preservation mere* 
ly of the deed, as in settlements ; sometimes, as in 
the case of the disposition to a purchaser, for pre- 
servation or necessary execution ; and sometimes, 
as in the case of a bond or deed, importing a per- 
sonal obligation, for letters of homing on six days 
charge, and all other necessary execution* 
f These different olgects are plainly indicated by 
.the terms of the clause ; and, under authority of 
the clause, appearance is made eithet* in. the Court 
of Session or in the court of the judge ordinary, and 
a sentence pronounced^ irhich becomes the warrant 
for registration or £pr diligence. In shorti all the 
effect of a decree in an action is produced by this sim- 
ple expedient, without expense and without delay.' 
8. Th0 Precept of Sasine. * — This clause is in 

4:ree to be iDterpODed hereto in common form ; and^ for tliat purpose^ 

I CONSTITUTE MY FROCURATORS, &C. 

^ The decree of registration interposed in virtue of the clause of re- 
gistration, is a decree Jiciione juris of the Court of Session^ or of any 
other competent Courts interposed without the intervention of a judge. 
It proceeds on the consent of the party expressed in the clause of re»* 
gi8tration> usually inserted in all deeds importing an obligation. And 
by this expedient the expense and delay of an action for constituting 
the obligation is avoided^ and summary execution obtained at once. 
But such decrees have not the effect of decrees inforo, and may there- 
fore he brought under review of the Court of Session by suspension. 
—Editor. 

* Moreover, to the effect that the said B. and his foresaids may 
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the form of mandate, and, as such, it fell by the 
death of the granter or receiver ; until, by the Act 
1698, c. 35, precepts of sasine and procuratories of 
resignation were continued in force, as sufficient war- 
rants giving sasine, or making resignations, in fe^ 
vour of the grantees, or their heirs, assignees and 
isuccessors, having right to such precepts or procu* 
ratories, whether by general service or by dispo6i«> 
tion and assignation or by adjudication ; and that as 
well after as before the death of the grantera or 
grantees of stich precepts and procuratories. 

But what is principally worthy of notice in this 
clause is the indefinite terms in which it is expressed; 
and this will be more apparent, on comparing it 
with the precept of sasine in the feu-charter, where 
the purpose of the infeftment is expressly declared, 
and where it is stated that the lands are ^^ to be held 
in manner foresaid, and for payment of the feu-du- 
ties above specified," But in the precept inserted 
in the disposition of sale no such thing is to be 
found ; infeftment is simply ordered to be given to 
the disponee or his foresaids, and that by deliverer, 
&c. 

be infeft and seised in the said lands and others^ I hereby desire 
and require you and each of yon, my 

l^ailies in that part hereby specially constituted^ that upon sight 
hereof ye pass to the ground of the said lands^ and there give and 
deliver to the said B^ or his foresaids^ heritable state and sasine, 
with real, actual, and corporal possession, of all and whole the said 
lands and others, particularly above specified, and lying and de« 
scribed as aforesaid ; and that by delivery to the said B, or his 
foresaids, or to his or their certain attorney pr attornies, in his or 
their name, bearers hereof, of earth and stoiie of the ground of the 
said lands, and all other symbols usual and necessary ; and this in 
nowise ye leave undone; which to do, I commit to you, jointly 
and severally, full power, by thip my preempt of sasine^ directed lo 
you for that effect.*' 
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The object of the indefinite precept must be per* 
fectly understood from the history which has been 
given of this deed. The intention is to give a feu-* 
dal right, but so indefinite, as to enable the purchaser 
to ascribe the infeftment either to the holding of the 
seller, or to the holding of the seller's superior, as 
the purchaser may find it most convenient. The 
indefinite nature of this clause forms one of the 
excellencies of the modem disposition of sale. 

This precept orders infeftment to be given to the 
purchaser or to his foresaids, that is, to the pur^ 
chaser, his heirs or assignees whomsoever '^ and» 
consequently, this is a warrant that may be execute 
ed either by the purchaser or by his heir, who makes 
up a title by general service, or by his assignee, 
holding an assignation to the unexecuted precept. 
But not only may this precept be the warrant of 
infeftment to any of those parties for the whole sub-^ 
ject, but it may be assigned, in order to give infefu 
ment in part of the sftbject ; so that it may be as^ 
signed to as many assignees as there are parts into 
which the subject may be divided ; and to all of 
these assignees the precept wiU be a sufficient war« 
rant for giving infeftment in his own special por^ 
tion, 

3ut although this precept may thus be split 
into many different parts, and be the warrant of 
infeftment in one part, while no infeftment has 
been taken on the other, and remain, in regard to 
the parts in which no infeftment has been given, a., 
complete warrant for infefting those to whom these 
parts may be assigned } yet, after infeftment has 
been once taken on the precept, in the whole sub- 
ject or in any part of it, the warrant to that extent 
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is es^hgusted, and cannot be tbd warrant of a second 
ipfeftment in favour of a new disponee or new as- 
sigtte^, in the property, or in that part or portion of 
it, as to which it has been already the warrant of 
an infeftment. 

It may be further observed, that this warrant . 
oan^ot authorize a sasine of a kind different from 
that expressed in the precept. Thus, the disposi- 
tion contains a conveyance of the property ; and the 
precept of sasine orders sasine in the property to 
be given to the dispone, or to his assignees. Were, 
tjierefore, the disponee to assign that precept, for 
the purpose of giving infeftment in a right in seen- 
rjty^ or an. infeftment of an annualrent, the infeft- 
ipent would be void, as unauthorized by the pre- 
cept in the disposition. The point occurred for de- 
dsi(m in a case in which a disponee, without having 
taken infeftment on a disposition of sale, granted 
an heritable bond in common style, with an annual- 
rent right equivalent to the interest, and an infeft- 
ment in security of the debt ; and, in order to au- 
thorize these infeftments, the purchaser assigned 
the unexecuted precept in his own disposition ; on 
which warrant, intended to vest a right of proper'- 
ty^ the heritable creditor was infeft in the lands in 
s^mrity of his debt, and in an annualrent corres- 
ponding to the int^est of the debt. The security 
was ebaUenged by a posterior creditor ; and was 
defeipded,. on the ground that, the precept being a 
warrant for an infeftment in property, it must; be 
held to include a warrant for an infeftment in se- 
curity, as bi^ng the lesser right ; seeing that ma^ 
jori inest minus. But the Court found there was 
IIP warrant fpr giving an infeftment in security. 



^ J 
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(# for gi vibg an iiifeftmeiit in an annualrent rights 
la such a case^ the puretfaser ought to have ta- 
ken inf^ment $ and then, as feudal proprietor, to 
have given thd proper warrant for infefting the 
heritable creditor in an annualrent, or in a right 
in security* ^ 

Lastly, The Testing Ciause.^ — ^There is no- 

* 

1 Mitchell flr^iW Adt^m^ 16th July 1767^ Fac. Coll. Mor. p. 14,335. 

* The following is the usual style oif the testing clause. ''In 
yxTNSflS w^EAiior thesfi presents written on this and the 
pr90e<)ing pa^es of ^mped pap^ hy Z. (designing him) arc sub- 
scribed by inc at . the day of one thousand 
eight hundred and years^ before these witnesses M. and N. 
designing them.) 

A." 

M. Witness* 

N, Witness* 

As stated in the text^ the name and designation, or addition of the 
writer— the mention of the number of pages of which the deed consists^ 
and the names and designations of the witnesses are stututory requisitesi 
On the other hand, the attestation (hat the deed has been subscribed^ 
and the specification of the date and place of subscription, are consue- 
tudinary requisites, the want of which will not be fatal to the deed. 
It is not 9^«QQssary that the wholo id«ed should be written by the same 
person, but w^ere more than one have been engaged in transcribing it, 
the fact must be stated, and the portion written by each duly dis- 
tinguished.' It is a frequent, although a very dangerous* practice, not 
to fill up the testing cj^use at the date of executing the deed ; but 
such delay is not illegal : and. the testing clause may be fiUed up at 
any time before the deed is judicially founded on or put on record* 
As to the witnesses, they must be of the male sex and upwards of four- 
teen years of age. They ought to bnofw who the party is, and to see 
him subscribe, or be present when he acknowledges his subscription^ 
and in tlie latter case they ought, immediately after the. acknowledg- 
ment, to add their subscriptions as witnesses. This, however, is not 
neoessary where the wituessea.ha^ve.aeeB tlie paxty subscribe ; fopr in 
that case the same two persons may witness the subscriptions of aU the 
partifSj bewever pumeiiqus, 9nd ailt}iougb adhibited on.di^«n^ days, 
and at last by subscribing <incej respectively, ay witnesses^ attest the 
several. siibocriptidQ^ ti)ey hi^ve witnee^. The statutes connected 
with the important subjcM:t of the authenUfiation ^ d.^9 are, XHO, 
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thing peculiar in the testing clause of the disposi- 
tion. The statutory requisites of a testing clause 
are the name and designation of the writer, the de- 
signations of the witnesses, and the mention of 
the number of piiges of which the deed consists. 
The other particulars introduced into this dause 
by practice are, the mention of the place at 
which the deed is signed, and the date of sign- 
:ing. Where there are marginal additions, these 
will be signed by the party and witnesses, and the 
fact stated in the testing clause, together with the 
qame and designation of the writer of the marginal 
addition. Where any part of the deed has been erass- 
ed or obliterated before the deed has been executed, 
that circumstance ought also to be carefully men-* 
tioned in the testing, clause. 

These obseryatioiis e:^haust all that relates to the 
common form of the dispositicm to a purchaser. In 
the dispositive clause and the clause of warrandice, 
the de3cription of the subject, and the limitations or 
reservations under which it is given are contained. 
By these clauses, the intentions of the parties are 
explained. They may be considered as the sub^ 
stantial part of the deed, since the remaining clauses 
are intended merely to carry them into effect. 
Thus, the procuratory of resignation, and precept of 
sasine, are intended to procure the completion of the 
feudal right in the disponee ; and the assignation 
to the rents and title-deeds is meant to enable the 
disponee to recover these, previous to the comple<- 

c. 117 ; 1566, c. 29; 1579, c. 80 ; 159S, c. 175 ; 1672, c. 21 ; 1681, 
c. 5 ; 1696, c 15 ; 1696, c. 25. Some practical rules and sn^estions 
on this subject wiU be found in BHTs Law Dtctiomry, voce Testing 
clause^ . Sif £c/i/.— 'EDiTOftr 
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tion of his right by infeftment ; after which, his 
feudal title vests him with the full right. 

This deed, therefore, consists, like all deeds, 
of clauses of intention and clauses of form ; that 
is, of clauses by which the intention of the par- 
ties, the nature of the transaction, and the rights 
intended to be constituted, are expressed ; and of 
clauses by which those rights and intentions are to 
be made effectual, or their accomplishment facilitat- 
ed. 

As the object of every deed of sale or alienation 
is nearly similar, the same clauses, and the same ar« 
tangement of them, are almost invariably followed. 
But certain changes on the clauses, and manner of 
expressing them, will occur from the nature of the 
title in the granter ; from the nature of the subject 
conveyed ; and from a variety of other circumstau- 
ees. The changes which are thus occasioned on the 
clauses, or on the arrangement and general form of 
the deed, will be considered in the two following 
sections. 

SECTION II. 

OF THE ALTERATIONS THAT MAY TAKE PLACE ON THE 
CLAUSES OF THE DISPOSITION FROM. THE STATE OF THE 
PARTIES, &C. 

In the preceding section, the different clauses of 
the disposition of sale, as they occur in the com- 
mon case, have been considered ; and in the present 
section the peculiarities in these clauses, arising 
from the state of the parties, or from the induc- 
tive cause, or the cause of granting the deed, or 
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£tom other causes by which the dduses of the deed 
may be affecfed, trill te treated of. 

1. From the State qfPartie^t^ 

The state of partiei^ includes the situation not 
ohly of the seller,^ but of the purchaser; and froni 

• • * 

these a variety of pbiflts occur worthy df the atten- 
tion of the conveyancer. Th^ rights of the seller ar^ 
affected by the state of the titles, or by the incapa- 
city of the seller, or by the restraints under which htf 
may lie, or by the vicarious nature of his rights ; and 
these points shall notv be considered. 

1. Where the disponer is not i^/&/?.-— ^Although d 
^[(eiison has not been infeft, and ha^ ito more than a 
{)ersonal fight to land, he may sell, and give a com-^ 
plete title to a purchaser. Thus, an heii* may havi 
right to ati unexecuted prece^ of sasille, by a gene^ 
tal service to the pet-son in whose favour the precept 
has been conceived J or there may be a conveyance 
6f the unexecuted precept by the person to whom it 
was originally given ; or there may be a series of con- 
veyances of that unexecuted precept vesting it in the 
person of the seller.* In any or all of those cases, the 
seller executes the disposition in the common form, 
only he is not described ^s heritable proprietor, but 
as having right to the precept ** hereinafter assign^ 
ed ;" and, in place of giving a precept foif infefting 
the purchaser, he obliges himself to execute the pe- 
cessary deeds for infefting the purchaser by a dou- 
ble manner of holding ; and, for completing the title, 
he gives an assignation to the unexecuted jprecept. 

In virtue of this assignation, the purchaser is enti- 

1 For the fbrms applicable to these caftes^ see BeWs Forms of Deedsf 
vol. i. p. 112^ Sd Ed, 
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Hid to takb infeftment on the tinexecuted'precefpt of 
saside; and that sasine will complete hid feudal titles 
But, in such a case^ where the person last inferft is 
dead, there is no yassal until the purchaser's infeft^ 
ment is Confirmed by the superior ; and^this will^ 
generally speaking, be done only on payment of a 
year's' rent. The purchaser has, therefore, to cpni<>' 
plete his entry with the superior, and pay the entry^ 
money of a purchaser, or singular successor, in order 
to avoid an action of non-entry ; and with this ex- 
pense the purchaser must lay his account, in fixing 
the prices • 

. But stippose that a person who has right to an 
unexecuted precept of sasine, which he may assign 
to a purchaser, and on which a purchaser may be 
infeft. Were to enter into missives of sale, whereby 
he bound himself to dispone the lands to the seller, 
would he be entitled to maintain that he was ready 
to give a disposition, containing a conveyance to the 
unexecuted precept, which would complete the pur- 
chaser's feudal title, and that the purchaser could 
demand no more ? Or, would not the purchased 
be entitled to insist that the seller should first of 
all complete his own title, that he, the purchasei*, 
might be relieved from the necessity of entering 
with the superior ? The question is certainly not 
without difficulty, since the bent of the feudal 
law of Scotland, and the leaning of its statutory 
regulations, as well as of the decisions of the 
Court, seem to require that every transmission of 
property to a purchaser shall be made with the con^ 
sent of the superior, and entitle him to that entry- 
money which custom has established as his legal 
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right. And seeing that a seller, though he 
gives an obligation to infeft the purchaser hy a 
double manner of holding, yet gives this solely for 
the convenience of the purchaser ; and by no means 
binds himself to relieve the purchaser from the 
claim of his own superior, it might, with some rea- 
son^ be doubted whether the purchaser be not bound 
to accept of a conveyance to the unexecuted precept, 
which would require his entry with the superior. 
Yet the Court have found that, in such a case, a 
purchaser is not bound to take an assignation to an 
unexecuted precept; but, on the contrary, is entitled 
to insist that the seller shall complete his feudal 
title before granting a disposition of sale. ' With- 

> Gardner^ &c. against Anderson, March 7, 1799. Fac. Coll. Mor. 
p. 15^037. Gardner made up his titles, under the Magistrates of 
Edinburgh, to certain subjects, which he conveyed to his children, 
whom failing, to his brother John, to take effect after his death ; and 
this deed contained a procuratory .gnd precept. The children of 
Greorge failed ; and John entered into possession. Without making 
up titles, he sold the subject to Anderson, and offered to convey the 
unexecuted procuratory to him, on which he might complete his 
title. This Anderson refused to accept of as a sufficient title ; insist* 
ing that Gardner should first complete his title to the subject,, and 
then convey to him. On the part of Gardner, the seller, it was con- 
tended that, although the seller must give a right on which the pur- 
chaser may be infeft, he is not bound to complete the purchaser's en- 
try with the superior ; nay, he may even insist that the purchaser 
shall enter immediately on the sale, that he, the seller, may be freed 
from the obligations on the vassal after he ceases to be a vassal. He 
has a material interest to be divested ; and the purchaser can never 
make the alternative holding a source of hardship to the seller ; Feb. 
10, 1769, Dundas against Drummond. Mor. p. 15,035. To this the 
purchaser answered, that the seller is bound to give a complete feudal 
title to the purchaser ; and this he cannot do without being himself 
infeft. The purchaser has an interest to make the seller complete his 
title, both because it will free the purchaser from an entry with the su- 
perior during the seller's life, and because it takes the subject out of 
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• »' - 

out presuming to question this authority, the use to 
be made of it by, the conveyancer is to secure the 
matter by a special declaration in tbe missives of 
sale, settling the point one way or other, either 
stipulating that the feudal title shall be completed 
in the person of the seller, or that the purchaser 
shall be bound to accept of an assignation to the un- 
executed precept as his title to the subject. 

But there is another case which falls under this 
head ; and that is the case of a proprietor who 
has the character of heir only, who may, notwith- 
standing, still sell his interest in that estate, and 
enable the purchaser to be feudally vested therein. 
This is done by giving a procuratory,' authorizing 
a title to be completed in his person, as heir to the 
ancestor, and authorizing an infeftment to follow 
thereon, by inserting a precept of sasine in the 
disposition. ^ 

On the precept of sasine contained in this dispo- 
sition, sasine may immediately be taken by the pur- 
caser, although the seller be not then infeft ; for the 
procuratory contained in the deed authorizes the 
purchaser to proceed in completing the title of 
seller by sasine ; and the effect of its completion 



the huBreditas jacens of the ancestor^ and> consequently, from the 
«mig!enoe of his creditors. The Lord Ordinaryj found <' that, in 
<' thifi case, the punmer, John Gardner, must complete a title in 
^< his person, by entering with the superior, and obtaining a charter, 
^< with an infeftment thereon, before granting an infeftment in favour 
*^ of lihe defender." And to this judgment the Court unanimoushf 
ad&eied ; the Court observing, aoonding to the reporter,^' That a pur« 
" chaser is not obliged to accept of a title which would oblige him im« 
" mediately to enter as a singular successor." 

} For the form, see Btld Forms ofDecdtf vol. i. p. Ill, 3d Ed. 

G 
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will be to validate the puitliaser'fi titte, to ^idi 
It will be accresce. * 

But if the seller should hapt^en to die before bis 
title has been completed under the procurator^ gi'r^i 
for that purpose, the precept on which the put** 
chaser has been jnfeft will be Ineffectual, as pro* 
ceeding from one who h^d no feudal right in hifll^ 
and so was incapable of .conferring a feudal title oa 
th0. purchasen It is, therefore, obvious tha<: i|0 
time ought to be lost by the purchaser'^s agent 14 
completing such a titje ; nolr, ifideed, can he ^Hlovt 
a delay to take pl^ce, without'incurring the risk of 
being made personally responsible fc^ the loss whidi 
such delay may occasion. 

Where the seller dies before his title has been com» 
pleted, the purchaser has np other right than what 
arises unde^r the act I6dd, e. 24,' from the ^ppar^it 
heir having been three years in possession* The ' 
statute declares that the debts and deeds of the 
apparent heir who has been ii^ possession as 
such for three years, shall be effectual against the 
succeeding heir. But it is only when the sue-f 
ceeding heir makes up a title^^ and passes by the 
apparent heir who has been tiiree years in possess 
sion, that the purchaser can found on th§ statute. 

^ Paterson against Kelly^ 1Q& I^ecember 174S3. M<ff. p. 77T$. 

^ On the point Bteted in th6 text, iki$ Btatttte *' Qtdmu, thatif sny 
f^ iQan, since the ]l8t of Jaaiiaiy iS61, haye seryed, orishaU hereafter 
f serve, himself heir^^ or, by a^jtrdtcatioa oa his ow^ bond, hsih, sinoe 
f' the time foresaid, succeeded, or diaU hereafter saooeied, not to his 
f^ immediate predecessor, bai to one remoter ySLB passing by his fath^ 
'^ to his goodsire, or the like, tben and in that case be shall be liable 
' f' for the debts and deeds of the person inteijeetedj to whom he was 
*' apparent heir, and who was in the possession o^ the lands and es- 
'' tate^to which he is served for the space of three years ; and tliat in 
*' so far as may extend to the value of the said lands and estate, and 
f' no farther, deducting the debts already paid." 
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In this paftfoular cai^e, however, the purchaser is in 
possession of the property on a title that must pre<< 
vent the next heir from disturbing; liis possession, un«^ 
less he sh^U cotkfplete a title by service ; and, were 
such a title completed, the heir would be bound by 
thie provision in the statute. If, in such a ease, the 
purchaser'jg title is not disturbed bjr the heir, it may 
in time-be' confirmed by the lapse of the period of 
the long positive prescription. 

lliere is only one thing further to be observed 
in regard to a sale by an heir, and that is founded 
on the statute 1661, c, 34,' which declares, that 

'. 1001, c. 84. Our Soveteign Lord, Sec taking into oonsideratidli^ 
ihat appearand hcirs^ immediately after their predecessor's deatii, do 
frequently dispone their estate, in whole or in part, in prejudice oi 
. their predecessor's lawful creditors, Wore their death oome to their 
kn&vladgi^ ok beffare they can do lawful diligence agauist thd said» 
appearand heirs; and which dispositions the said appearand heirs 
do ciften make before they be served heirs, and infeft; or otheri« 
ways, by collusion, they suffer their pr^ecessor's estates to be com* 
prised or ac^udged fh^ntheta for payment of their own proper 
debts, real or simulate, without respect to their predecessor's ere* 
ditors ; and his Majesty, considering how just it is that every tnan'^ 
own estate should be first liable to his own debt, before the debts oon<^ 
tracts by the appearand heini, tbeaeforc, his Msyfesty, &c. ds- 
CLAESS, that the creditors of the defunct shall be preferred to the 
creditors of the appearand heir, in time comipg, as to the defunct's 
esiatte ; providing alvfaiya that the defunct*s creditors do dillgentfft 
against the appearand heir, and the real estate belonging to the deceas* 
cd, within the space of three ffears after the defunct's d^ath ; and 
because it were most unreasonable that the appearand heir, when he 
a served and retouitd heir, and infeft respective, should, for the fol) 
space <ii three years, be hound upfro«3 nuking rights and alienations 
of his predeccssor*s estate, and yet it being as unreasonable that he 
should dispone thereupon immediately or shortly after his predeces- 
sor's death in prejudice of his predecessor's creditors, he having year 
and day to advise whether he will enter heir or not, therefore, it it 
hereby declared, that no right or disposition made by the said appi^ar- 
and heir, in so far as may prejudge his predecessor's credfion, sliall be 
valid, unless it be made and granted a full year after the defunct's dvatli* 
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no sale by an heir, within year and day of the an- 
cestor's death, shall be. effectual to the prejudice of 
the creditors of the ai\c^tor. This statute has a 
double object. It is intended to give a preference 
to the creditors of the ancestor over the creditors of 
the heir, provided; the creditors of the ancestor shall 
have attached the estate by diligence within three 
years from the death of the ancestor; and this 
clearly refers to questions between these two sets of 
creditors, and settles any question of preference which 
may arise on diligence done by them.' This is the 
first object of t£ie statute. The next is to prevent 
the heir from disposing of the estate, to the preju- 
dice of the ancestor's creditors, within the annus 
deliberandi. The whole will appear perfectly dis- 
tinct from perusing the statute itself, in the foot- 
note.' But it has been maintained that the two ob- 
jects are connected ; and that the creditor of the 
ancestor, in order to his taking advantage of the 
last regulation, which refers to the sale within the 
year, must have done diligence within the three 
years from the death of the ancestor. This point 
was tried in a case in which, after a keen contest 
between the parties, the Court found that a credi- 
tor of the deceased was entitled to reduce a . sale 
made to his prejudice by the heir of the deceased 
. within the year from the death of the ancestor.' 
The same point occurred, with the additional cir- 
cumstance that the heir had completed a title by 
service; and it was maintained that the rule ap- 

1 See a commentary on this branch of the statute. BeWs Comment 
iaries, vol. i. p. 729. 5th edit. ^ ' 

', Vide Note on preceding page. 

» Taylor v. Lord Braco, 26th November 1747: Mttr. > 3128. 
Kilkerran's Report, p. 3133. 



DAY OF THE ANCESTOB'S DEATH. 85 

plied only to the case of heii!^ unentered : But the 
Court held the statute to apply to every case of an 
heir selling the property of the ancestor within the 
year from his death ; and reduced a sale made un- 
der these circumstances.^ In so far, therefore, as 
there are creditors of an ancestor, a sale by his 
heir, within the year, exposes the purdiaser to an 
action of reduction at the in8tan<;e of the creditor of 
the ancestor.' 

There is stilt another species of personal right 
that may occur, and create some .difficulty to the 
man of business. Let it be supposed that a per- 
son purchases land by articles of roup, minutes or 
missives of sale, and that the seller is bound to dis- 
pone on receiving the price, or security for the 
price; and that this purchaser sells to a second 
purchaser, at an advance of price, to whqm he 
transfers his right to demand the disposition from 
the firist seller. The difficulty arises from this, that 
the price must be stated, and an ad valorem duty 
paid as the stamp-duty of the deed. The price 
payable to the first seller being below the price to 
be received by the second seller, either the disposi- 
tion given by the first seller must be written on an 

' Magistrates of Ayr v. M'Adam^ 14th June t7S0. Mor. p. 3135. 

* The e£Pect of the proylsion of this statute has been held analo« 
gous to that of the diligence of inhibition. And observe that the ap- 
parent heir's conveyance to the prejudice of the ancestor's creditor is 
not declared void, but only not valid, ** in so far as M may prejudice 
the predecessors creditors.^* Hence if the price has been adequate and 
is unpaid at the time of the challenge^ the sale will stand ; the ances- 
tor's creditors having right to their payment out of the price. But 
if the price be inadequate, or if it have been paid to the heir, the an- 
cestor's creditors will be entitled to insist either for a re-sale of the 
lands, or that, to the extent of their debts, the purchaser shall make 
up the price or pay a second time. — BelCs Com, vol. i. p. 735. 5th 
edit. — Editor. 
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inferior stamp, or he must admit a falsdhobd^ fay at- 
testing the price to be much beyond whcit he. actu- 
ally receives. But neither of these are admissible. 

• In the one cose, the security of the ' purchaser 
would be endangered ; in the Other, the first setter 
would be guilty of a fraud against the-staaip laiil^s. 
It lis clear that the stamp laws meant to impose a 
fsertain duty on each transmission of land, and that, 
to comply with this, requires two dispositions. 
Indeed, without this, the terms of the statute im- 

1 posing^ the duty cannot be complied with ; arid, 
•therefore, the only way of preservi]^ the faith ©f 
the parties, and. conforming to the law, is for each 

. seller to give a disposition to each purcbaser ; and 
it is in this manner, after considering vai^us ex- 
pedients, that in practice the matter is arranged.^ 
2. Husband and Wife^ — ^Tbe^ interests of hus- 

< Thisinatterisnowot!ierwl9eregulatedbytlieStanipAQt,530eaIII. 
c. 1 84^ by which it is to beprovided that, where a purchaser, beforeobtain- 
ing a conveyance from the seller, sells to a sub-purchaser, to whom the 
seller is tb convey directly, the disposition or deed of cofiveyaneeshUl 
' be (barged with an ttd vahrem duty corresponding t^ the |mce f^;reied 
to be paid by tlie sub-purchaser. — That when the original purchaser, 
before obtaining a conveyance, sells the whole or part of the subject 
'purchased to different persons in parts or parcels, the priiiicipal 'fieied 
<of conveyance of each parcel shall be charged with an ad valorem 
duty corresponding to the price agreed to be paid for such part or 
parcel, without regard to the amount of the original purchase money. — 
That in all cases of sub-sales the sub-purchasers, and the persons inj- 
inediately selling to them, shall be accounted the purchasers and 
sellers within the meaning of the 'Stamp Laws as to ad valorem du- 
ties.— 'And that where the siib-purchaser takes an actual conveyance 
of the original purchaser's interest in the purchase, for which an ad 
valorem duty is paid, the conveyance of the property to be afterwards 
made by the original seller to the sub-purchaser, shall be exempted 
from the ad valorem duty. See Schedule in Stamp Act voce Convey- 
ance. — Editoiu 
* Fat the formsi see BeWs Forms of Deeds, vol. I. p. 114, 3d Edit. 
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bunds and wives in an estate must depend on the 
question in whom the right of property is vested. 
The wife may have the right of property in her. 
Stills the husband, as her curator^ and for the inte"» 
rest he has in the rents of her estate, must give his 
amseoit ; and ^he husband and wife must mutually 
dispone* The terms in which this ccmveyance is 
given will be found in the Style-book. 

Where, again, the property is in the husband, 
the consent of the wife, for her interest, legal or 
conventional, and the consent of the husband, as her 
QUiator, authorizing the transference of her right, 
becomes necessary. Where the wife has a provi- 
8i<m under a marriage contract, her consent, in or- 
der to free the purchaser from any claim under that 
right, is required ; but her consent is also neces- 
sary to free the purchaser from claims under her 
legal rights, in certain events that may happen. 

Thus, where the wife has no conventional provi*- 
sion secured ovc^r the estate, the husband may, by 
hknself, sell the property. The consent of his wife 
is not required to validate his act ; and where the 
pivchaser takes infeftmeat, during the life of the 
husband, there can be no risk from the claim of the 
wife. . But were infeftment. not to he taken by the 
purchaser, and were the seller to die infeft in the 
estate sold, his widow would be ^ititled to. her 
terce 'OUt of that estate. Her jiusband's infeftment 
is the measure of her terce ; and the personal right 
given by her husband to the purchaser will not di- 
minish her claim. ^ 

^M'CuUoch agiaimt Maitland, 10th July 1788^ F«c. Col). 
Mor. p. 15^866. In this case of M^CuUoch^ the heir found- 
ed on several authorities to prove that an adjudication, with a 
durge to the superior^ was sufficient to exclude the widow's terce. 
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'3. Heirs Portioners. *— The right possessed by 
an heir portioner is subject to all the variety in the 
form of conveyance which takes place in the case 
of an individual. She may have right to an open 
precept, or, as heir, she may empower the purchaser 
to complete her title ; and this being done, the in-^ 
feftment flowing from her will convey a right to 
her share. But the share which she conveys to the 
purchaser is a pro indiviso share, which may require 
him to proceed in obtaining a division of his inter- 
est from that of the other heir or heirs portioners. 
Where, again, the heirs portioners unite in selling, 
their power to confer a valid feudal right must de^ 
pend on the state of their titles ; and these bdng 
complete, the procuratory of resignation or prec^t 
of sasine granted by them will carry as full and per- 
fect a right to a purchaser, and his title will be 
as entire, as if it had flowed from an individual 
proprietor. 

4. Heritable Creditor. — It is very common, in 
heritable securities, to give the creditor a power to 
sell ; and this is done, either by inserting in the 
bcmd or disposition in security, a commission autho- 
rizing the creditor to sell, after certain advertise- 
ments have been made, and binding him to ac- 
count; or it is managed by a redeemable disposi- 
tion»;with a power of sale. 
. . In the former case, it will be observed that the 

But this was stated to have heen completely departed from ; and the 
sheriff having kenned the vridow to her terce^ the Court unanimously 
affirmed his judgment. The purchaser here had entered into the ao« 
tual possession of the lands ; hut the judgment proceeded on the 
ground that the seller was not feudally divested^ and that his infeft« 
ment was the measure of the widow's terce. 
* See BelTs Forms of Deeds, vol. i. p. 121. 3d Ed. 
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ci'editdr hfis no feudal right of property ; bis right 
is a right in 'security merely, of his debt ; and'y 
therefore, no right of property can be fDunded on. 

• 

the feudal' right in security vested in his. person. 
His whole power, so far as regards the sale, is derl v-^ 
ed from the commission he receives from the debtor 
in the heritable bond. Under this commission the 
creditor, may sell^-^^nay bind his debtor in abso-'' 
lute warrandice, or give in his name a procuratory 
of resignation or a precept of sasine. But as 
ibis is ifierely the act of a commiftioner, and 
flows from' no feudal right in him, its validity^ 
Qiust dep^ad on the power of the constituent ;> 
cdnijequently, whenever his power is restrained byl 
diligence, — by inhibition for instance^ or hy 4:he eze«* 
ciftion of a summons of adjudicatiod,— *the> e^^ o£ 
the commission is at an end ; and a purdiaser ifonb 
such a commissioner would have no^. right to thev 
subject. The consequence of all this is, that the. 
powers conferred on the heritable creditor are reuK 
dered useless at the very moment when they wtmlA 
be of chief importance ; and, in place of procurix^ 
his money quiddy and easily by a sale, the eredltbr, 
with his commission, is involved in all the delay audi 
competition which the failure of his debtor briiigs; 
along with it. In the ptesenft view of the mdtter^ 
theirefore, it is import^t to observe, that a disptein 
tibn' by an heritable creditor, acting under a com^f 
mission of this kind, is effectual to d* purchaser oiljf 
as long as the powers of the debtor iri the bond jahd 
unfettered by diligence ; but after that restraint it 
imposed, the . purchaser will incur all the dangers 
that would attend a conveyance from the debtor 
himself. It is the state of the debtor, therefore, and 
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not of the creditor, to which regaid must be had in 
detenniiung on the prudence of accepting a title £rom 
a creditor acting undera power of sale. 

But when the creditor has obtained a redeemable 
disposition from his debtor, with a power of sale, 
matters are in a very different state ; the debtor, or 
former proprietor, has been completdy divested by 
the sasine of the creditor^ and the creditor acqoiree 
not a feudal right in security i but an absolute figkt 
^property. The right to the purchaser in such a 
case flows directly from the creditor, and depends in 
no respect on the state of the debtor. His oUier ere* 
ditors may have inhibited or adjudged; but they ea% 
by their subsequent diligence, carry only the r%ht 
of reyer6i<m competent to the debtor. The property 
subject to the right of reversion, remains widi tke 
creditor ; and while he complies with the condition 
of his right, he may dispose of the property, and 
give a perfect feudal title to a, purchaser. In this 
respect, the two rights, so nearly resemWng each 
other, differ most materially, and merit on that ac^ 
^unt the attention of the conveyancer. 

It has been thought, however, that a light of this 
kind does not authorize the creditor to sell without 
a declarator of the right of sale ; and, acoordingly, a 
purchaser from a creditor^ holding such a dispositieny 
and containing a clause of redemption at a term then 
past, brought an action of declara.tor and multiple* 
poinding, in order to try the natore of the creditor's 
title to sell. The Court was unaniipqusly of opinion 
that the sale yyas liable to no exception.' 

1 Brown agfdnii Storic^ June It, 1790. Mor. p. 14,195. Stone 
disponed certain lands to a creditor, redeemi^leat Martiniaas 1782, 
pn payment of the debt. After the elapsing of this period, and down 
to 1784, the creditor was authorised to sell, on six months previous 



5. Trmlees^'^To entitle a tni3^ to give an eC- 
feetual conveyance to a purchaser, it is not only pe> 
ceasary that he be infeft under the trusty but thait 
4he tru»t be liable to no objection^that^ may overtwu 
it. Mr. fiell, in hi9 Gomuientati^^ fumsi iip.wli# 
relates to this subject in the following propositions ; 
^^ 1^ ThfM^ a debtor merely insolvent! but not hmkr 
'< mpty and against whose person or estate qo diU* 
^^ gence. has been begun, may grant a tirnst^ght for 
f* the benefit of all his creditors equally, to the effeet 
^^ of vesting his funds« in them ; so that, if completr 
" ed before the diligence of any of the creditoirs,( an4 
^* if he shall not be rendered bankrupt within th^ 

sixty days, it will b^ effectual and pr^emble* 2. 

T^at if diligence has h^nb^gun byany ofthecredir 
^* torSyWhiehyif completed, would attnai^ to the estate 

it cannot be defeated by* ^ny su^h tmstrdee^i 

A. That if the debtor be rendered bankrupt, ac* 
5< cording to the* directions' of the act 1696k p» 5, h? 

cannot^ by any trust^eed, howevei? siinpfo or 
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jiistlo^ to the debtor; and aft^ Martinmas 1784, no fntimatiotl to ih6 
Viktor irab teqnfved, tiib crecKtoli tieiag entitled to aell^ provided 1^ 
advertised in oertain spediied ii6W8{»perB} the f%)it of reveraioQ jbeiiig 
ipso facto voided. In 1788, the creditor proceeded to sell the lands 
in the form prescribed by the bond ; and he sold to Brown, who 
%r^ag^t an action df mtdtiidepoinding and declarator, in which 
a^orie, tbe 4^1>tor, appeared* la this case the point was very Iteeiilf 
argued, and the Roman law authorities cited to show that in the prac- 
tice of that law, the sale of a pledge required the sanction of the 
prcibtr. But it was thought to be a suffident answer, that although 
agreeoMniB of the nature of the pactum legU comvtia^prue, h^MV .pe- 
nal« required the interposition of a judge, yet that the present agree- 
ment imported no penalty. And even in the Roman law, thougti a 
anbjeet impignorated could not 'be sold without audiority ; yet where' 
a power of tale was given, thai power might ha^e been exercised 
without the interposition of a judge. The court, on advising inform* 
nations, were unanimously of opinion that the sale was liable U) no 
exception. 



9fi THE PEIGE ESNBERED 

** unqualified, tie up the hands of his creditors from 
•^diligence/'* These propositions will direct to 
the proper subjects of inquiry, for enabling the 
conveyancer to judge of the security of the title 
which the trustee is able to confer. 

These obsenrations exhaust what it has beeii 
thought proper to say of the particulars connected 
with the granter of the deed ; and the only remain- 
ing point in which the grantee's interest requires 
the attention of the conveyancer, relates to the 
tiermB ih which the disposition is sometimes taken, 
usually in properties of small value, and with a 
view to save the expense of the entry of an heir. 

This is done by taking the disposition to the 
purchaser in Uferentt and to his son, or to a 
stranger, in fee ; and the questions that arise out. 
of this are» fir^t. What power the purchaser pos*, 
sesses ; and, 4eikmdiWhether the disponee be liable 
in such a case for the debts of the father? 

Pirg^^ The 'father's interest being restricted to, 
that of a liferent, while the fee is given instantly to 
the son nominatim, and by a third party too, the 
father's powers will be restricted to that of a mere 
liferenter ; and, consequently^ wherever the ' dispo* 
sition is expressed in these terms, care is taken tOf 
reserve power to the father to sell, or to burdeir 
the 'subject with his debts ; and the effect of such a 
clause will be to give a right of fee to the father.' 

Second, When the purchaser takes the disposi- 

.-..■._., ' '■ 

^ Beirs CoBi. p. 395^ Sd edition. The i^bove extract is taken from 
tbe second edition of Professor Bell's woxk. The snlgect wiH hei 
Il9un4 treated by hiw more at huge ia tbe 4th (editicm^ vol. ii. p. 580. 
ti 0eq* — ^EoiTOB* 

' This piopoaitioQ in.law seems questionable. Fide supra, p. 3i*- 
Note 1.— ^Editok. 
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tioQ to himself in liferent, and to his 'soii nominal 
tim^ or to a stranger, in fee, it may be said that the 
fiar does not take the right as heir of the purdias^, 
but as disponee of the seller, and, consequently, 
free from the debts of the purchaser. Tliis is a 
question which in cases of insolvency that would 
be. affected by the Act 1621, c. 18, r^arding alien- 
ations to conjunct and confident persons ; and, in 
.the case of an heir accepting of the right, by the 
passive title of praceptio hiieredUaHa. It is suffi- 
cient, however, to suggest these points for conside- 
ration to the conveyancer. 

2. From the cause qfgranHng, ^c 

1. Security given Jbr the jprice.'— The inductive 
cause or ** cause qfgranting,*' in the disposition of 
sale, is the payment of the price. But this price 
may be allowed to remain unpaid, secured over the 
land. This security may be constituted either by 
an heritable bond, or by rendering the price a 
biurden on the conveyance. 
. In the former case, the heritable bond is of the 
same nature, and has the same effect, with any other 
heritable bond. The purchaser receives an absolute 
disposition ; and of the same date he grants to the 
seller an heritable bond over the subject, l^his is a 
mere right in security ; and as the del^t is diminish- 
ed or paid off, the heritable security is extinguish* 
ed. 

^ In the latter case, where the price is declared to 
be a real burden on the estate by reservation, not 
only is the purchaser's right burdened, but the sel- 
ler's original right is reserved to the extent of the 

• BelVs Forms ofJDeedt, voL i. p. 131, 3d edit, 
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ilebt ; so that the dabt etaacLs secured on the selleir's 
own kifeftment This appears to be a seturitf of 
a nature totally different from the real lien, which 
is sometimee^ constituted in favour of a third party 
who hcN6 no infeftment : for the right of sueh a third 
person depends solely on the burden imposed on the 
disponee's infjpftment* But, from the dedslmiB ^ 
fhe Court having made no distinction between the 
two, and fi'om opinions entitled to high respect, 
which I had. occasion to see, I offer what occurs to 
me on this point with the utmost deference. 

Jn the constitution of a lien by reservation, ther^ 
are two feudal estates* There is one feudal estate 
conveyed to the purchaser, standing on his infeft*- 
ment, but burdened with the price. The real right 
in the lands, for security of the price, reserved in th# 
person of the seller, forms another feudal estate stand** 
ing onthe seller's original infeftment. But there is no 
suth feudal right where the lien is constituted in fa^^ 
vour of a third party,'^-^be has no infeftment— his 
claim is no doubt secured on land, in so far as the inr 
feftment of the proprietor has been burdened with it, 
and it forms a real burden on that infeftment; but, in 
order to confer the active rights of a feudal proprie*<» 
tor, adjudipation with infeftment or charge must be 
obtained/ This claim is a debitum Jundh whiek 
gives the creditor a .right to poind the ground ; but 
he cannot bring an jaiction of maiUs and duties, since 
he has no right of property in the lands. , In shorty 
a real burden by rese^rvation leaves a right of pro- 
perty in the dispoiier as creditor ; while a real lien^ 
in favo>ir of a third party, who has no infeftment of 

1 See Stair, Book ii. tit. 10^ sec^ 1 ; and B. ii. tit. 3, sect. 68. 
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prop^rtf , confers merely a lien qualifying the infeft^ 
tnmt of the proprietor; 

And thisf right in the creditoir, in a burden by re^ 
servation/ ie completely supported by analogy ; ad 
in the case of a reserved liferent, or of a reserved fa«> 
i:iiity to burden^ The rights in all of these cases seem 
to be of precisely the same nature* For instance, a 
p^rsfoQ feudally vested dispones to his son, or to ^ 
third party* under a reserved power of burdening the 
estate with hAOOO sterling in favour of whomsoever 
)ie pleases. On this disposition the disponee is in* 
f^ I nay, he may be supposed to have sold, and 
the purchaser to have been infeft^ The person pos« 
jessed of the reserved faculty grants a bond, with a 
precept, on which the creditor is infeft; and although 
ihe gcfoAef hpis been apparently divested* the infeft» 
pient in favour of the creditor in the heritaUe bon^ 
which is posterior in dat^ to the purchaser's infeft^ 
m^nt, will give the preferable right. 

The two ca^es* therefore, seem to be precisely sir 
mikir ; both proprietors are infeft* and both give out 
rights under reservation* The reserved burden, as 
well as the reserved power, stand op the original 
infeftments in the persons of each ; and these iife* 
feftinents preserve and keep alive in each a right 
of pr<^rty, which entitles the one to make efiectu^l 
his debt, the other to grant heritable rights in ex* 
ierdse of the reserved power*^ 



^ <' In this aigttmenty the analogy of a K^rent reserved^ taken la 
iUustration of the right of the granter of a reserved burden, is apt 
to mislead. The liferenter's sasine may ^ell subsist without incon* 
gruity along with that of the fiar ; for it is the very same right 
which the liferenter originally held ; to be exercised in the same 
way ; and limited only as to endurance, and as to those powers of 
'' which the exercise might evacuate the fee. But the right of a ct^ 
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*' In ' general, the reserved power of burdening is 
personal, and expires with the person possessed of 
it ; so that the faculty (if not exercised during his 
lifetime) is held to be at an end. But this is only in 
consequence of the limited nature of the resenra- 
tion ; and there is nothing to prevent that power 
Irom being reserved, not only to the granter, but 
4o'his heirs, any more than there is to prevent the 
iieir of the seller from being held to be an herita- 
-ble creditor, as long as the price remains unpaid. 
' It fellows as a necessary consequence, that the 
seller may at any time convey the burden and the 
real security, and give infeftment to the receiver 
in security of the debt ; which infeftment may be 
transferred by the creditor or his heirs, holding 
either of the seller of of the seller's superior; 
and it must also follow that, on the death of the 
-seller, his heir takes up the estate (so far as it re* 
mained reserved in the seller), by a special service 
and infefttnent, or by a precept of dare constat. In 
consequence of which title, the heir holds the estate 
in security of the debt due by the purchaser ; and 
this title must, to that extent, give a preferable right 
Ho that of the purchaser. 

These appear to be the fair results of this right 
by reservation ; and to compare it in these respects 
with the burden in favour of a third party, will 
show the difference of the two rights. Thus, a party 

"^^ ditor is qaite difibtent in nature from that enjoyed under the ori« 
>'< ginal infefhnent. It is a mere pledge, or right in security, depend- 
** ing for its existence on the deht. A general service has heen held 
<^ a sufficient title to authorise the discharge of such a hunlen. Cuth- 
« bertson against Barr, 7th March 1806." (Mor. Appendix, voce 
^ryiee and Confirmation, No. 2.) Bell's Commentaries, Vol. I, p. 691, 
'N9te% Sih.edilibn.^*-EDn 0R> 
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In whoso favour n lien is constituted, by burdening 
in his favour the infeftmeftt of a proprietor, has no 
feudal right ; he cannot give an infefttnent in secu*- 
rity to another ; he can only assign ; and that form 
leaves the right in an awkward predicament ; since 
it is not easy to say whether the debt be exposed to 
the diligence fitted to attach heritage or moveables ;^ 
while the right in the creditor may Gertainly be 
carried to his heir by a general service. 



^ J^Bsnoat against the creditors of Lamont, itb December, 1789. — 
Mor. p. 5494. Lauchlan Lamont, in disponing bis estate to Archi« 
bald Lamont, burdened that estate with L. 100 to bis sister Mrs. Gri- 
zel Lamont ; and she bequeathed to her sister Mrs. Amelia Lamont 
all she should die possessed of. Having obtained decree for this sum 
against the heirs of Archibald Lamont (the disponee burdened with 
the debt), she led an abjudication of the estate. To which k was 
objected by the common agentj 1st, That the L.lOO being a burden 
on the lands, could not be conveyed by a testamentary deed. 2d, 
That the settlement had not been extended on stamped paper. The 
majority of the Court are said to have considered ^' the L.lOO as heri- 
*' table. This, however, was thought to be of little ponse(j[uence, as 
" the deed, though purporting to be a testament, contained such 
f^ expressions as were deemed fully sufficient for the conveyance of 
f< a debt, which, though a burden on landed property, was trans- 
" missible by assignment ; the objection founded on the want of a 
'^ stamp may be removed at any time." The deed being afterwards 
stamped, the Court repelled the objections. The chief point here 
was, that the debt creating a lien over the estate, was h^ld to be car- 
ried by assignation. But it is necessary to distinguish between such 
a case, where the creditor has no right but what is founded on the 
purchaser's infeftmcnt, apd the case where the heritable security is 
constiti^ted by reservation, and truly stands on the seller's original 
sasine. Se^ also Mo^. p. 10,S30, where in a question between the 
same parties, it was determined that the real burden of L.lOO was 
duly constituted by being declared a real burden on the disponee ; 
although the person in whose favour the burden was constituted had 
no infeftment. Here the question was tried with the creditors of the 
bi^r4cned disiK>nce. 
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. Another question may arise* Whra an estate 19 
aold under the burden of the price, or part of the 
price, a personal bond is usually taken by the 
seller from the purchaser; though, even without 
this, a purchaser under such a bturden is p^- 
sonally liable. But suppose that the purchaser 
re<-sells the estate under the same burden, the ques^ 
tion then occurs, Whether the second purchaser be 
liable personally to the first seller ?— eor, Whether 
there be any thing more in his favour than a real 
lien over the estate, in the same manner as where 
the burdeu is constituted in favour of a third party 
by burdening the sasine of the receiver ? Where 
Ithere is nothing more than a real lien constituted 
in favour of a third party, by burdening the sasine 
of the disponee, there is no right of property ; no 
action of maills and duties is competent to the cre- 
ditor ; he can trust only to the lands for his pay-^ 
ttient. But I apprehend that, in the case of a lien by 
reservation, the seller is still proprietor to the extent 
of the debt, — that an action of maills and duties is 
competent to him-*— or that he may give infeftment in 
the property in security of the debt, the infeftment 
on which will be preferable to the infeftment in 
favour of the second purchaser ; and if the secon4 

It may^ howeyer, be doubted whether tl^e real lien^ even vi^en con- 
stituted^' as in this case of Lamont^ can be validly transferred b/ as- 
signation.* And had a creditor^ who had adjudged such adebt^ 
come into competition with a mere assignee, it is scarcely conceivable 
that an assignee, even with an intimated assignation, should be pre- 
ferred to the adjudger. In aM events, the rule in such a case seems 
inapplicable to the right vested in a creditor where the debt is ren- 
dered real by reservation. 

* See foot-note 1 on page lOl* 
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pttrcfaaser possess the land belonging to tM first 
seller, under the burden of the price, I cannot see 
on what ground he can defend himself in an ac- 
tion for payment at the instance of the first seller, 
nor how a personal decree against him is to be rei- 
slsted. The person possessed only of a lien may 
adjudge on his dehitumjundi. But the person posf 
sessed of the right, by reservation, holds the estate 
9s completely under his original infeftmeut as any 
adjudication can confer it on him. An adjudicatiou 
by a proprietor wouM be a contradiction : it is 9 
£orm perfectly unknown in the law. The case, 
therefore, of a seller with a reserved burden, is the 
case of a proprietor who has given out his land un« 
der the burden of the price, but who reserves such 
a property in the lands, that he cannot be deprived 
pf his right by one pretending right to them as a 
purchaser, unless that person shall pay the price or 
acknowledge the debt. 

Without presuming to say how far this distinc-^ 
tion will be received, J niay be flowed to remarif 
that it is clearly the duty of the conveyancer to 
guard against the dangers th^t may arise from the 
effect of these rights, by the introduction of a pro- 
per clause in the dispositioi^ ; and, with this view, I 
propose that the following decli^ration should be in- 
serted after the constitution of the real burden ; '^3ut 
" declaring always, as it is hereby expressly de- 
** clared, that the representatives of the said 3} or 
those deriving right from him by purchase or 
otherwise, shall, by accepting of a right to the 
;< said subject, or by possessing the s^rae while tbe 
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said price, or any part thereof, remains unpaid, 
be personally liable for the same, and bound to 
grant bond therefor : And, farther, the said heri- 
table burden or lien affecting the said land shall 
be extinguished by payment of the said price, 
without requiring any discharge or renunciation 
of the said heritable security, the same being 
hereby expressly declared to be a mere accessory 
to the debt hereby constituted in favour of the 
" said A ; and, as such, the said heritable seciu-ity 
f* is hereby declared to depend entirely on the ex- 
*^ istence of the said debt, and to be diminished or 
f^ extinguished by the partial or total payment 
f^ thereof."' 

' In this manner the personal liability of the pur- 
chaser, or those deriving right from him, will be 
declared, and the extinction of the debt will be re- 
gulated by the payment of the debt, as in the 
case of an heritable bond, while the conveyance 
of the debt will be left to be determined by the 
Court. And on this point I shall only add, that I 
should not hold a lien by reservation to be complete- 
ly conveyed by assignation ; and that, where the 
lien is constituted in favour of a third party, al- 
though that burden has been declared by the judg- 
ment of the Court to be transmissible by assigna- 
tion, it may be doubted whether an adjudication 

1 This clai^e seems hardly sufficient to protect the debtor from a 
daim at the instance of a bona Jide singular successor to^ tbe^ real 
burden who trusts to the faith of the records, and may know nothing 
of the extinction of the burden by private payments, while no re- 
nunciation or discharge appears on repord. See note (') p. 101.— 
Bditou. 
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of either right would not confer a preferable title 
to that of the assignee, ^ 

» « 

' I conceive the doctrine in favour of the real lien^ by reservation 
Id be consistent with the priiiteiples of the feudal law •f Scotland. But 
I must warn the reader that it is inconsistent with the opinions of 
lawyers of the first liuthorityj by Whom the lien by reservation^ and 
the lien made a burden on the infeftment of the proprietor^ are con- 
sidered as of precisely the samre nature^ transferable by the same 
forms^ attachable by the same diligence^ and constituting) in the two 
credlt()r8; rights of preci^y the same kind. * 

« 

* The doctrine in the text^ with regard to reserved burdens^ is in 
some particulars inconsistent with what is now understood to be law ; 
and as the subject is one of very consiclerable practical importance^ 
it may not seem out of place briefly to advert to tiie points which may 
DOW be held as settled^ concerning the constitution and legal charac- 
ter and eflect of such burdens. In order to create a real burden, it .is 
necessary, 1st, To declare the debt imposed, (or which is to be im- 
posed under a faculty,) to be a burden on the lands themselves. 
Where this burden is laid on the disponee merely, even although th^ 
conveyance should bear to have been granted and accepted under that 
condition, and although the condition should be appointed to be en- 
grossed, and actually is engrosseil in the infeftmentSj the debt will 
form no real burden. See in particular the recent cases of Martin v. 
Paterson, 22d June 1808, Fac. Coll. M. App. Pf.rsonal and Real> 
No. L and Macintyre v. Master ton, 3d F^ebruary 1824, Fac. Coll. and 
Skaw and Dunlop* Sd. The debt must be distinctly imposed as a 
burden on the lands, in the dispositive clause of the disposition or 
other deed of conveyance. That clause is the criterion by which the 
character of the burden will be determined : and it is only in case of 
ambiguity >n t)ie dispositive clause that other clauses, or expressions 
in other d^uses^.i^ill be ^dmitted to explain the nature of the burden. 
3d. In order to render the burden effectual against the creditors of the 
diiiponee, its amount must be stated in the instrument of sasine so as 
ta enter the record. A general reference in the instrument of sasine 
to £he burden as appearing In the disposition, was at one .time held 
Bufiicient | but this rule has been altered by more recent decisions. 
Observe, Jhowever, that while the disponee remains uninfeft, the bur- 
denj if properly imposed as a real burden, will be effectual against 
him and his. creditors as a qualification on the personal right. Lastly, 
Both in the disposition and in the instrument of sasine, the burden 
must be specific in its amount and in the name of the creditor; so 
that creditors conti^acting with the disponee may know the extent 
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d. Changes owing to a variety qfcausei^ 

1. Obligation to infefU — ^It is obvious, from the 
history of the disposition, and from what has heeir 

of the burden^ atid ascertain whether or not it has been dis^ 
charged. 

As to the methods of imposing the real burden, they are varioua- 
Thus the disponer may burden the lands with a sum payable to him<< 
self, or payable to a third party, or he may reserve either to himself 
tx to another, a power or faculty to bilrden the lands to a specific 
amount. And with regard to all of those methods, it may be ob- 
served generally, that the real security depends not on the sasine of 
the disponer, but on that of the disponee. A difl^ent doctrine iS' 
laid down in the text ; and a distinction is taken by the author be- 
tween the case where the burden is reserved in favbur of the dispone 
6r, and that where it is created in favour of a third party. In die 
former case it is said that the disponer*9 original infeftment remains 
hi force to the effect of constituting the real security. But there 
does qot appear to be sufficient ground for this distinctien. The prin- 
ciple on which, in both cases, the security depends, is held by high 
authorities in our law to be the same. * The right is not in either 
case a right of property , but a right in security merely, depending for 
its existence on the existence of the debt; and a general service is 
sufficient to transmit the right to the disponer^s heir, and to entitle 
him to discharge the burden ; Cuthbertson if. Barr, 7th March 1809. 
Fac. CoH. Mor. Appen. Service and Cortfirmaiionf No. 9. In nehher 
case is it necessary to complete the transference of the real security 
by sasine. 

Notwithstanding the doubt estpressed in the text, it seems also to 
be now settled in practice, that an assignation^duly intimated to 
the debtor, is the proper mode of transferriiSg the burden ; the assig- 
sfation to the persoilal claim of debt carrying with it the real burden 
as an accessary. In a late ease the Court held that '' the real bur- 
" den or security not being followed by infeftment, nor capable of it, 
** could be validly transferred by disposition and assignation duly in- 
^ timated and recorded in the register of sasines." But aldiough the 
recording of the assignation in the register of sasines is mentioned in 
that (Articular case, it does not appear to have been held essential ; 
abd certainly this is not a deed which the Act 1617, c. 16, requires to 
he recorded in the register of sasines ; nor is there any direct authority 
fbr preferring an assignation so recorded to a prior assignation duly 
kiftimated, aflSioii^ not recorded. See Miller against Brown, 7di 
MaKh rssa. Not reported, but noted in Belts Com. Vol. I. p. 691 ; 
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already 8ai4 in treating of the common fornl of the 
disposition, thai the efficacy of the deed depends 
Tdry mMch on this clause; and tliat, Without a 
double manner of holding, the disposition, as a deed 
inteofded to bring the purchaser into the place of thd 

Sfh Edit* See also Rom and> &c. v. Flet&ing and Strang, 89d Janii* 
ary 1825, Shatij and Dunlop. 

The proper diligence for attaching the right of the crecUtor in thie 
real burden seems to be abjudication ; although Iiord Stair, B. II. ti^^ 
29> § I| hold^ arrestment and forthtJopiing to be suiHcient ; but see to 
the contrary, the case of the Creditors of Ross, 30th June 1714, Mor. p. 
10,842^. Arrestment, of course, is the proper diligence where the bur*' 
den lesolres into a mete personal obligation on the disponee; but thje 
veight of aulfhority is in favoiir of abjudication where the burden ip 
real. See Bellas Com. Vol. I. p. 693, 6th Edit, and authorities there 
cited. 

The creditor in a real bitrciien may make his right efiectual, Isl^ 
By poinding of the ground ; or, 2dlyi» By ac^judication not subject t^i 
the law of pari passu preference. And where the burdened* lands 
have been sold, although the purchaser will not be personally liable 
l^r the debt, yet the lands may be adjudged from him to the extent 
of the burden. With regatd to the ranking of debts secured by real 
burdens it is fixed, I. That if the burden be properly constituted, the( 
creditor in it is preferable to the ereditors of the disponee, whether the 
disponee be infeft or not. S. That where the creditor in the burden 
i^ i^ thicd party^ he ?s preferably to all the posterior- creditors of the 
di^poner, from the date of the infeftment in the disponee^s favour ; 
and that even although the disponer may have granted heritable se- 
curities to the posterior crecUtors > because no debt posterior to the 
date of the dispositJoii #nd vpMimenXi c^n con^pete with a delit ma^^ 
teal by them. 3. That in a compet^'tipn between the creditors of the 
disponer who creates the real burden, the preference of the creditor iri 
the burden will pro^bly depend on the date of the disponee's sasine; 
seeing th^t the disponer is not fully denuded until the infeftment of 
the dispo^aee. 4. That in a competition between the creditor in the 
real burden and the creditors of the dispones, the preference of the 
ere4itor in the burden will be complete, whether infeftment has fol<« 
lowed on the disposition or i^ot ; the burden being a qualification of 
the disponee's right, whether it reipains personal or is made real by 
inij^ftment, 6, That in competitions amongst one another, Ihe dre^ 
ditof s in rccd burdepia will be preferable, according to the date of the 
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seller, would be the warrant for a public right 
merely, and that the sasine following on it would 
ve6t nothing in the purchaser, until confirmed by 
the superior. 

This is an effect which cannot be sufficiently impress- 
ed on the conveyancer because, in appearance, the two 
fights are so similar,* and the sasine on the disposi* 
tion, though with one manner of holding only, is so 
apt to deceive an inattentive observer, that thehcdding 
of the disposition ought to be the first clause of the 
deed to which the attention of the man of business 
is directed ; and wherever there is one manner of 
holding only, a confirmation by the superior, of the 
sasine following on that disposition, is indispensable 
hi order to give it effect^ and to vest the dispones 
feudally in the subjiect. • 

An attention to this particular is now become pe^ 
culiarly necessary in* all conveyances of building 
ground or houses in the neighbourhood of Edin- 
burgh, or other large towns, as the general practice 
is, in the feu*rights of building ground, to make it 
a condition that *the feuar, when he sells, shall sell 
to be held of the superior, and not of himself. This' 
is done in all the feuing charters^ given by the town 
of Edinburgh of the building ground in the new ex-^ 
tended royally, and in all the feuing charters of ther 

diligences nvliich they hav6 used to make the burden efiectdal — -those" 
l}urdens on which adjudication has been used being preferred to those' 
which have not been adjudged for. — Bellas Com, Vol. I. p. 699, 69S. 
5th Edit The proper evidence of the extinction of a real burden is a' 
discharge and renunciation by^ the creditor, recorded in the Renter of 
iSasines and Reversions. See on the subject of this note. Stair B. II. 
tit. 3, § 54, et seq. ; and tit. 10, § l,and Mr. Brodic's edition, p. 259, 
l^ote c. Brsk. Bl II. tit. 3, § 49, et seq. Bell's Com, Vol. I. p. 685-^93, 
6th Edit,, where ample references are made to authorities for the bw,. 
aa stated in the above note. — Editor. 
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groand in the vicinity of the town, in some ,\pi):h 
greater, in others with less precision. In some, the 
obligation to sell with one manner of holding, to. 
be held of the superior alone, is guarded by irritant 
and resolutive clauses ; in others, as in the charters 
from the town of Edinburgh, it is made a m^re, 
personal obligation on the builder or vassal, which 
he may, and in practice does, infringe. 

When the seller of a subject so situated is either 
absolutely bound to give his disposition to be held 
of his superior, and without an obligation to infeft 
the purchaser to be held of himself, or where the 
seller even of a subject in the new extended royalty 
gives a disposition in that shape, that is, to be held 
of the seller's superior only (of which there are in- 
stances), the purchaser may take infeftment on his 
disposition ; but that infeftment, until it be confirm- 
ed by the seller's superior, vests no feudal right. 

Suppose, for example, that a builder sells a house to 
be held of his superior, and that the disposition con- 
tains one manner of holding only, — that the purr 
chaser is infeft on this disposition, — and that he re- 
lies on it as a complete title to the subject,— ^in the 
meanthne, the seller's affairs go into disorder, and 
his creditors adjudge, and proceed to obtain a 
complete feudal right to the subject sold, and 
complete that right, while the purchaser's title re- 
mains on his disposition and infeftment. There can 
be no doubt that the adjudging creditors in such a 
case will, by their diligence, carry off the subject 
from the purchaser. The first completed right is 
the preferable one ; and the only question will be. 
Which of the two rights was first completed ; the 
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purchaser, by his infeftment on the disposition, but 
wanting the confirmation of the superior ? or the 
creditors, by obtaining from the superior a charter 
of adjudication and sasine ? 

Those conveyancers who have most frequent 
opportunities of examining the titles of subjects in 
this predicament will be most sensible of the neces- 
sity of a strict attention to this particular ; and, to 
any one who considers the subject, it must appear 
strange that the nature of the objection should be a 
subject of doubt amongst conveyancers, since it 
stands on th^ principles by which the nature of a 
public right is established, than which there is no* 
thing more surely fiied in the feudal law of Scot- 
land. But this only renders it the more necessary 
to examine strictly those titles where the objection 
may lurk ; since ignorance, as well as negligence, 
may have contributed to admit of such a title as con- 
stituting a perfect feudal right/ 

In addition to what has been stated, it may be 
proper to observe, that the obh'gation in the charters 

sTfae inatteDtioD of prorindal praetitipiiers to these first principle? 
of feudal conteyandng has beeb remarkably exemplified in sereral 
recent cases, in one of which it was stated^ that by a communis 
error the conveyancers of Glasgow were in the practice of preparing, 
heritable Beeurities, without regard to the distinction between a hold* 
in^ a me and the alternative holding ame velde me. See the cases of 
Rowand against Campbell^ ^th June 1824, I'ac. Coll. and S. and 
i)/8 cases. Peebles against Watson, 9th Dec. 1825, Pac. Coll. ancf 
8; and D. Strouthers against Lang, 2d Feb. 182d^ Fac. CollJ 
and 8. and D.*8 Cases. M'Nair against M'Nairand Brunton, 16th 
^eb. 1827j Fac. ColL and 8. and D.'s Cases. Rowand against Ste- 
Tcnson^ 6th July 1827, Fac. Coll. and 8. and D.'s Cases. In all of 
which cases the Court recognised and acted on the principles stated 
in the text. Vide svpra, p. S9, in iVo/ef.-^EniTOK. 
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from the town of Edinburgh to the builders in the 
hew extended royalty, although they require th^ 
vassal who sells to insert an obligation that the 
subject shall be held of the town only, aild p)^ohibit 
subinfeudation except in the constitution of heri-^ 
table securities, yet the obligation is expressed in 
such terms as to render it a personal obligation 
bn the vassals merely* It may therefore be in- 
fringed, without affecting the right of the pur^ 
chaser ; and the consequence is, that the common 
form of the disposition to purchasers of New Towii 
property is by a double manner of holding, on which 
the purchaser is instantly infeft ; and which infeft^ 
ment is uniformly confirmed by the town^ without 
objection. There is therefore no danger to a pur« 
chaser from taking a disposition of New Town pro- 
perty with a double manner of holding. "The in« 
feftment on it secures the purchaser against the acta 
and deeds of the seller ; and that infeftment will af 
any time be confirmed by the town/ 

2. Effect of leases on a purckaser^^^By the act 
1449, c. ITy '* It is ordained, for the safety and 
^ favour of the poor people that labours the ground^ 
** that they, and all others that has taken or shall 
'' take lands in time to come from lords, and ha^ 
** terms and years thereof, that suppose the lords 
** sell or annalzie that land or lands, the takers shall 
*' remain with their tacks unto the issue of theii^ 
** terms, whose hands that ever the lands come to 
« for siklike mail aa they took them for.'* Under 



1 See BellY Forms of Deeds, y<A. i. p. 3SS, 3d Edit 
Mbid.p. 136. 
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this act, the interest of the tenant stands secure 
against a purchaser. By the statute the tenant is 
secured for the term of his lease, provided the rent 
be payable to the purchaser. But there are many 
particulars in the lease of the present day which it 
may be necessary to separate from the natural ob- 
ject of the lease, as understood at the date of the 
statute, and which the tenant under this statute 
could not claim. In general, there might be ex- 
cluded from the idea of the lease, as included undei: 
this statute, all particulars not falling under the or- 
dinary acts of administration. But these points 
only shall be stated here which have received the 
decision of the Court. 

A lease as a security for debt. — :An idea was at 
one time entertained, that a lease might be rendered 
a security for debt, the tenant advancing money to 
the landlord, and stipulating the retentipn of hi^ 
rent periodically in payment ; and this device was 
sustained against the purchaser, as well as against 
the landlord and his heirs. But there can be no 
doubt that, by sustaining a lease to this effect^ the 
lease is made to exclude the purchaser's sasine. The 
Court, however^ seem to have been led to this de- 
cision by considering the lease as effectual under the 
statute against a purchaser, wherever there was a 
precise period of endurance^ and a certain surplus 
of yearly rent, however small, after payment of the 
interest.* . Nay, the Court in one case went so far 
as to sustain a lease agsunst a purdiaser, where the 
whole rent was allocated in payment of interest.^ 

^ Ronald against Strang, ^2d Jat>. 1625. Mot. p. 15,236. 
* ^eton against White, 13th Nov. 1679. Mdr. p. 15,173. 
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But this question received at last a full and de- 
liberate discussion, when an opinion more consistent 
with principle prevailed. In the case referred 
to, the landlord had borrowed 4000 merks from 
the tenant, to whom he, of the same date, gave a 
lease for five years, at a rent of 200 merks, and a 
certain number of poultry ; and it was declared in 
the lease, that although the rent was payable to 
the landlord, yet it was agreed and concerted 
that the tenant was yearly to retain the inter- 
est of the 4000 merks, and that a discharge of 
the interest of the debt should be received in 
payment of the rent. The estate was after- 
wards sequestrated ; and the question agitated was, 
whether the tenant, in virtue of the clause in the 
lease, was entitled to retain the interest of the 
4000 merks out • of his rent, in competition with 
the real creditors on the estate ? The former 
cases were all under the consideration of the Court. 
But it was stated from the bench, on that occasion, 
** That the distinction was not solid betwixt the 
** cases of a surplus duty and none ; for the retain- 
** able sum, as well as the surplus, >vas the rent ^ 
" and the seller could not enable the tacksman to 
'* retain from the next proprietor any part thereof, 
** more than he could entitle him to retain the 
" whole," ^ By this decision, it was fixed that such 
devices are ineffectual against heritable creditors or 
purchasers ; and more recently the same decision 
has been repeated ; and a power to retain the rent, 

^ M'Tavish against M'Lachlane, Uth Feb. 1748. Mor. p. 1736. 
Reported by Kilkerran as Auchinbicck against M<Lacfalan. Mor. p. 
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^ven bj the landlord to the tenant in payment of a ' 
debt was again disregarded. ' 

The purchaser has therefore nothing to fear from 
any attempt on the part of the former proprietor to 
appiropriate the rents under the device of a lease* ^ 

in regard to the repairs qf houses. — The repairs 
of houses is a burden on th^ landlord^ but common- 
ly imposed by the lease on the tenant. Whei^ 
therefore, the interest of a purchaser interferes, this 
burden, in so far as it refers to a period ant^edent 
to the entry of the purchaser, is a burden on the 
seller ; who has no more rigbti through the tenant, 
to impose that expense on the purchaser, than he 
has to burden him with any other debt of his. This 
is broadly laid down by Bankton. ^ The expense 
of these repairs, therefore, though retainable by the 
tenant out of his rent, cannot be brought against a 
purchaser for the repairs of any yei|rs previous to 
his entry. 

1 Lord Cranstoun's Creditors qgatnst Soott, 4th Jan. 1757. Mor. 
p. 15^218. See also Wedgewood against Catto, 13th Nov. 1817> Fac 
CoU. 

* The^gsaettl rule on this sulject may be stated to be^ that where 
the lease is entered into bonajide, or where a lease about to expire is 
prorogated as an ordinary apt of administration^ with no collusive design 
.iof defeating the rights of creditors or riugular successors, by undue 
Appropriation or anticipation ai the fair profits of the land, singular 
successors or creditors will not be entitled to set it aside or disr^^ard 
tt See on this subject. Redhead offaintt Kerr, 27th Nov. 1792. 
Bell*& Sto. Cades, p. S02. Lord and Lady Elibank against Pentland^ 
iltfa July 1821. Shaw*s Cases. BeU an Leases, vol. i. p. 659— 73» and 
foses there cited* M, Edit^Eon or, 

' Bankton, B. II. Tit. 9. § 25. See also Rae against Finlayson, 
6th Feb. 1680. Mor. p. 15,216 and 10,211. In which case the te« 
Aant had undertaken to repair a house within burgh on being aUow- 
ed to retain the rent for his repayment. This condition was held to bo 
personal to the seller, and ineffectual against a purchaser. — Editoe. 
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In regard to the building of houses. — ^Wbere the 
expense of building a house is defrayed by a tenant, 
it is usually provided that the price shall be repaid 
by the landlord at the expiration of the lease; 
and, consequently, some doubt has arisen, where a 
sale has taken place during the currency of such a 
lease, whether the demand ought to be made against 
^the old or the new proprietor. 

In this question, there are two considerations 
which seem to have weight, and both point to the 
same decision ; for either the expense of the build- 
ing ought to be defrayed by the person who is pro- 
prietor of the land at the time of the erection ; or 
the person who receives the advantage of the build- 
ing ought to be liable in the price of it ; thus* if 
the building has been erected before the sale, it is 
to be presumed that it was taken into account by 
the purchaser in making his offer, and so this 
purchaser, as having already paid the price to the 
seller, ought not to be required to pay it a se- 
cond tim^ to. the tenant who has erected the build- 
ing : Or, if not erected till after the sale, then the 
purchaser, it is to be presumed, paid no price for it 
to the seller, and ought to pay the price to the te^ 
nant at the end of the lease. 

Both of these grounds bring the decision of the 
question to the same point ; and the cases that have 
actually occurred do not run counter to the rulct 

In the first reported case, a lease for twenty-six 
yefirs contained a clause obliging the lessor and his 
heirs to repay at the expiration of the lease, the 
expense of building dykes, which expense was not 
to exceed L.50. The dykes were built in 1730 and 
in I73I9 the tenant himself purchased the lands. 
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In 1754, on the expiration of the twenty-six years, 
the tenant, now proprietor, brought an action 
against the heir of the seller, concluding for the 
L.50 ; and the Court held the heir of the seller 
bound to pay that sum. ^ 

In two later cases a different decision was ^pro- 
nounced; but in both, the new building had been 
erected subsequently to the sale. In the first case 
a lease for nineteen years from 1751, contained a 
clause, declaring : ** That in case the tenant shall 
" think proper to inclose any of the grounds of the 
" said lands with suflScient country dykes, they shall, 
" at their removal, on leaving them sufficient, be 
paid a comprised price for the same, not exceed- 
ing one yearns rent." The estate was sold by judi- 
cial sale in 1763. The dykes were not built at this 
time but the tenant brought an action, in 1765, 
<* for having it found that he was entitled to L.24, 
^* being one year's rent, to be laid out in building 

> M'Dowal againsi M'Dowal, 17th Dec. 1760. Mor. p. 16,269. 
The argument in this oase turned principally on the question, whether 
the one party or the other had reaped the advantage of the outlay. 
For the purchaser it was argued. That he had a right to make this 
demand, as he had paid a higher pride for die lands, on account of 
the indosures, than he would otherwise have done ; and that the 
d^ht was a personal debt, for which the seller and his heirs wer6 
liable, and which could not have been thrown on the purchaser, un- 
less by express stipulation. To this the seller answered, That the 
claim was made payable at the end of the lease, because it was then 
that the landlord would reap the benefit of the expenditure; and that 
the person who was formerly the tenant being now the proprietor, 
would enjoy the whole benefit, and could have no claim against the 
seller. Had a third party been the purchaser, it was argued, the te- 
ni^it's claim must have been made against that third party, and not 
against the seller. It was on this debate that the Court found the 
seller liable for the price. 
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dykes in terras of the lease. Hiis action was dis- 
missed, reserving action to the tenant at the expir-^ 
ation of his lease, for the value of such dykes as 
should be built, if he should be so advised. On 
the expiration of the lease, a second action was 
brought by the tenant, concluding for the price of 
dykes built under the above clause ; and in this ac* 
tion both seller and purchaser were called. The 
Lord Ordinary (Hailes) found ** the seller liable in 
*' L.13, 12s. as the value of the dykes ; and in re- 
spect there is no obligation in the tack to build 
the dykes, that the obligation to pay a sum not ex« 
ceeding L. 24 depended on an uncertain event, 
^^ abd that there is no mention of assignees, assoil- 
" zied the purchaser." But the Court, on a re- 
claiming petition, found the purchaser liable in 

r 

payment.* 

In the other case, the tenant became bound to build 
a house on the farm, for which he was to be allowed 
L.50 out of the rent. The landlord sold the farm, and 
the purchaser's entry was at Martinmas 1783. The 
house was built between Martinmas 1783 and Whit« 
Sunday 1784, consequently after the sale; and 
when the seller demanded his rent for 1783, the 
tenant claimed retention of the L.50 from that 
year's rent. The Lord Ordinary, in this, as in the 
former case, found that the obligation on the seller 
could not affect the purchasei*. But this judgment 
was altered by the Court, and the purchaser found 
liable in the L.50.* 

' Arbuthnot against Colquhoun^ 5th Feb. 1772. Mor. p. 10,4Si4. 
See the opinions of the Judges^ Hailes' Decisions, vol. i. p. 464. 

* Maxwell Morrison against Patillo and Laird» 3d February 1787^ 
Mor. p. 10^425. 

In a recent case, a singular successor who had purchased during 

1 
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Thc^ mwies mark out suffidently how far a piuv 
cbna^ mny be bound by the cosditions dF the lease ; 
Mi4 it ia Miy Hficeseary to have brought them into 
view, in order to put the eonveyancer on his 
guard* and to enable him to fix, by precise gtipula* 
tion at the time of making the purchase, whatever 
vuy be material for the interest of his client on the 
one side or on the other. 

conehides all that seems necessary to be 



thd ctMTeQcy of a lease was held liable to a claim made by the tenant 
at the expiration of the lease^ for the expense of houses built p-ibr to 
tkfsab. The obUgation on which this claim was founded^ was not 
«VMQTiBcable from the leae^ but rested on an alleged verbal agreen^M 
b^ween the seller's predecessors and the tenant, and on a local usag^ 
peculiar to the district in which the lands were situated. The Court 
pioceeded ehieflj on the local usage^ although there were no means 
irkeaifaj the punsbaser^ who was a stranger, could discover its exist 
tence.— Bell against Lamont^ &c. lith June^ 1814. Faq. Coll. The 
principle pointed at by the Court in such cases seems to be^ that al- 
though extrinsic personal obligatbns not fikQing within the natural 
99 ^R«mftifdln«ry prestations ol the (ontract of lea9?« will not aflbct 
yin^lar successors, yet that aU obligations intrinsic of the contract, 
or even obligations essential ad bene esse, though not ad esse, of a 
lease, or obligations whidi by usage are incumbent on a landlonJ^ 
vuf he hiforeed by the tenast agnnst singular suGee8iors.-"^8fe 
If^s' J}ecisions, voL i. p. 464* But, on the other hand, in th^ 
somewhat analogous case of claims for the expense of improvements 
made under clauses in leases granted by heirs of entail^ the doctrine 
Is fiilly recognized, that all sudi claims affect only the heir with whom 
the tenant contracts, find his representatives ; not the succeeding heirs 
of entail^ however much they may be benefitted by the improvements ; 
and notwithstanding the equitable maxim, " nemo debet locuptetari 
f^ alUna jactura."''^^^ Todd against Moncrieff and Skene, 14^ 
ffanuary, IS2S, Shaw and Dunlop*s Cases : Dillon against Campbell, 
14th January, 1780, Mor. p. 15,432. Seejfira£fe*,voLii.p.827. Webster 
against Farquhar, December 1791. Bell's 8vo. Cases, voce Entail, 
No. (T, Ikfov. p^ 1M89, and Taylor a/aiainst Bethune, Decemhcr 1791, 
Bell's S«o. Cases, voce Entail, No. 8. Campbell against Dondaa, ^A 
I^btuary> 1818, Fac. CdL-— Editox. 
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Mid trgairijng the changes ^noducid on )th0 dtofnnjr 
tion of sale by the state of the |»rti^ and otlp^ 
xauaes. There remaiii to he considerad the €im»gf» 
^piroduced by the nature of the subject conveyedi 

S2CT. III. 

OF THE ALTERATIONS ON THE DISPOSITION, FROM THE 
NATURE OF THE SUBJECT CONVEYED. 

There are few alterations under the present 
head which are at all material, with the exception 
of the forms by which a vote is constituted ; 
and these forms, though in some degree an antici- 
pation of the manner of completing the title of a 
purchaser, may be considered here. 

1. Of the forms necessary in constituting a vote. 
—In this sense, a vote is understood to be a right 
of superiority, with a vassalage attached to it, and so 
Vested in the disponee as to give him a right to vote 
as a freehcdder, consistently with the election la^s. 
The great object in constituting the right of sn^- 
riority in the voter is to vest the estate in him, 
holding of the Crown ; to give him possession, by 
tnaking the vassal in the property hold dii^tly of 
him ; and by freeing the titles lOf the voter of all 
conditions inconsistent with that absolute and un- 
controlled right which a voter is required to pos- 
sess. This may be accomplished in three different 
modes. 

1. Where a proprietor is possessed of lands held 
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t>f the Crown, of sufficient valttation, he may traJBfr- 
fer the superiority'r iri order to constitute a vote in 
favour of a third party ; and, to enable him to do 
so, he gives a feu-right of the lands to a confidenh 
tial person. This is intended to separate the pro- 
perty from the superiority ; the person in whose 
favour the feu-right is given, holding the property, 
while the superiority remains with the granfer. 
The granter next dispones the superiority to the 
person that is to hold the vote ; and this is done 
l)y a common disposition, containing procurator/ 
and precept, but excepting from the warrandice 
the feu-right given to the trustee.* On this right 
the voter completes his title, holding of the Crown, 
T)y a charter either of resignation or of confirmation ; 
and thus he comes into the place of the seller as 
qrown vassal in the lands ; and, consequently, he 
becomes superior to the feuar, while the feuar re- 
signs his trust, and re-dispones to the seller ; and the 
seller, being infeft on that re-conveyance, and his in- 

* According to strict feadal notions the dominium utile, or property, 
is regarded merely as a burden on the dominium directum, or superi- 
ority : and it has been generally held that the proper method of con^ 
▼tying the superiority is that stated in the text, viz. to dispone the 
lands, excepting from the warrandice, the previously constituted feu- 
right, whereby the dominium utile has been already carried. It was 
ktely held, however, by the First Division of the Coiirt, (although 
contrary to Lord President Hope's opinion), that a mere conveyance 
of the " dominium directum" was an effectual conveyance of the 
superiority, sufficient to confer a title tp vote; Lord Archibald Ha- 
miltoq against Bogle, 23d February 1819, Fac. Coll. But the sound- 
ness of that judgment, (whidi was to have been submitted to review, 
had the case not been compromised), has been doubted; and the 
question having afterwards occurred in the Second Division, the 
Court waived the determination of it, the case having been decided 
against the disponee, on a separate ground; M 'Queen against Nkirne, 
«3d January, 1824, Shaw and J)unlops Cases, and Fac. Co/^.— EnxToa. 
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feftment confirmed by the voter, he becomes vassal; 
to the voter. In this manner, the feudi^ right of the 
voter in the superiority is completed. He holds the 
superiority in Virtue of his crown-charter ; and the 
person from whom he has purchased the vote hasi 
become his vassal in virtue of the feu-right. In the 
forms necessary for accomplishing this, there is 
nothing peculiar. The feu-right is in the form 
of any other feu-right ; and the (dijSpQsition given tQ 
the voter is precisely the common disposijtion of 
sale, with this single exception, that, in the war<* 
randice of the deed, the feu-right is excepte4 
from the warrandice. The reason is perfectly 
obvious. It is^ first pf all, ne,cessary to give the 
voter a complete right to the superjiority holding of 
the crown ; and, secondbf^ the voter must have a 
vassal, which is attained by the separation of the 
property and superiority, and by bi^inging the ori* 
ginal proprietor into the situation of yassaji \o th^ 
voter.- 

8* Such being the objed: of the various titles 
which have been enumerated above, it seems much 
simpler for the proprietor to convey at once to tha 
voter, and to take back from him a feu-right; In 
this way, jthe whole estate is vested in the voter ; 
and, when he gives the property back in feu, h$ 
still holds the superiority, while the feu constitutes 
the seller his vassal in the subject^ This manner 
of constitutmg the vote is perfectly consistent With 
feudal principles* There is^ no doi>bt, some de- 
gree of confidence required, as during the interval 

^ Set tht fonnt in BeWs Forms oflheds, ?oL i. p« 316, 3d editiQn. 

S 
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hatween the gf&Atiihg of the con veyattce to the roter 
itiid his Te-conpef«tijm of the ptopettyt or dammiuni 
0HI&, th^ £^ller k expdi^d fldt simply to the acts of 
Ihef gr^tee, but to the diligence of his creditors ; 
Hnd if an inhibition stands against him, it will af-* 
feet the right he may acquire, should that right re-* 
main in his person even for an hour. But it is not 
Ml feudal principles that dn objection lies to the 
title completed in this manner ; it arises from the 
election statutes, which require that a voter shall 
take the oath of possession ; and this oath bears^ 
that the claimant is under no obligation to re-con* 
rey, other than what appears from his titles. Now^ 
In such a case, the voter is under an obligation to 
re-eonvey, which doe^ not sppent itt his titles ; and, 
therefore, he cannot take this oath# 

This form of a vote w^s attempted by Mr» Bur*, 
net of Crigie, who having given his estate to Ym 
fifon, and reeeiv'ed back frmn him a feu*right of the 
dominium utile for a small nominal feu-duty, this 
fen daimed to vote on the right of stipieriof ity l^us 
Vested in him. To this it tvas objected, that his 
t^te was nominal and fictitious. But this object 

• 

tion being overruled, the next objection was, that 
the claimant could not take the oath of possession, 
$i he Was evidently bound, after being infeft in the 
i^ate, to re^onvey the property to his fkther i AHA 
as this obligation did not appear in his titles^ it 
Was impossible that he could take the oath of 
possession. On this ground, he was kept dflf the 
Mll.^ 

But that there is no objection on feudal prin- 

1 Freeholders of Kincardineshife against Burnet^ June 19, 1746. 
Mor. p. 8754. 
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ciples to a vote so create, is pi^oved by d mih&t* 
quent case, iti whidi the saikie form ef co n vey aito i 
iras used^ but where the thle^cedi of the Vcttdt 
bore, that as sooa as thd drowd titles should be 
Completed, the voter was tlierfd>y bonnd td re-»ooit« 
Vby the property in feu td iUe origmal ptopirietori 
In this manner, and ill tei^ms of that cMig^tidtk^ 
the voter was infeft in the superiority, and the vas- 
sal on the feupright from the voter. The claimant 
was thus in circumstaaees to swear that h^ was ua^ 
de^ no other obligation to re-convey to his author^ 
than what appeared from the title-deeds ; and the 
title was accordingly sustained. ^ 

In this form, the single article requiring the at^ 
tention of the conveyancer, is the manner of ex- 
pressing the obligation to re>«<mvey ; and this must 
be inserted in the original conv^ance, as well as in 
the charter and sasine. 

3. Another mode of constituting a vote is where 
a purchiuser, before completing his titles, means Uf 
convey the superiority for that purpose, fie takies 
infeftment on the precept of sasine in his dispo- 
sition of sale, whereby he holds base of the dls- 
poner to him, and then sells, excepting from the war^ 
randice his own base infeftment ; thus conveying 
to the intended vot^ the procuratory of resigna^ 
tion. On this procuratory the voter exp^es a 
charter of resignation and is infeft In the superiori> 
ity ; while his author remains infeft on the precept 
in the original disposition. And by the transfer- 
ence of the superiority the voter who, under the 
charter of resignation is infeft in the superiority,! 

' Forrater againH Fletdicr, Jm. 9, 1766. Mor.p. B7S6, 
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comes into the place of the person of whom the in* 
feftment de se is held. This title does not seem 
liable to objection, and is used in practice ; and aU 
though I do not know of any case in which it has 
received the sanction of the Court, it is a form of 
constituting a vote which may be safely followed.' 
The form will be found in the foot note.' 

1 This mode of making a vote has heen considered unsafe hy many 
eminent conveyancers. One difficulty is^ that there is no proper war- 
rant for the desire of the disponees' attorney, that the hailie shall limit 
the infeftment to a base one. And, even if that difficulty could he 
ohviated^ the form at hest seems awkward, and implies that the dis. 
position of sale is to he used for constituting a permanent hase right — 
a purpose inconsistent with the fair and legitimate object of that deed> 
as explained in a preceding part of this work.— Edit oe. 

■ 

t Form of Constituting a Vote, on the Disposition of Sale of a 

Freehold QuaHfication, 

t The purchaser receives his dispesitioii of sale in common fono^ 
containing an obligation to enter him by a double manner of holdings 
either a se or de se of the seller, and containing a procuratory of re- 
signation and a precept of sasine. On this precept of sasine the pur- 
chaser is infeft ; and in place of an indefinite sasine, it will be taken; 
under the following changes. 

Changes on the Instrument of Sasine. 

" The sasine proceeds in common form Until the presentation of the- 
warrant by the attorney to the bailie, which will be in ^his form :-** 
" Then a^d there the said attorney exhibited and presented to the 
^^ said bailie in that part the said disposition^ containing the precept 
'< of sasine after inserted, desiring and requiring him to proceed ta 
*f the execution of said precept, and of the office of bailiary t)iere- 
** by committed to him, in as far as regards the base or subaltern 
" infeftment thereby authorized, which request," &c. in common' 
forpi, as far as to the delivery of sasine, when the instrument pro** 
ceeds, '^ after the form and tenor of the said disposition and precept 
" of sasine therein contained, above inserted, in all points. To be 
'' holden of and under the disponer and his heirs and assignees, in 
^' manner, and with and under the conditions and provisions therein ' 
'' stipulated ; whereupon, and upon all and sundry the premises, the 
*' said attorney asked and took instrumental" ^c« 
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' In the forms of this last title, the only point re-* 
quiring attention is the exception from the war*. 

' In this manner the purchaser is infeft base ; and he then gives a 
disposition to the person in whose favour die vote is to be constituted^ 
bj which h^ transfers the superiority. 

IHsposition to the Voter- 

I B, considering that A^ by his disposition^ bearing date ' .. j 
■I , sold and disponed to m%, my heirs and assignees^ heritably 
and irredeemably^ the lands of -^— — herein after particularly de« 
Bcribedj with obligation to infeft a me et tie me^ and containing procu- 
xatory of resignation and precept of sasine; on which precept I was duly 
infeft in the property or dominium uiiU of the said lands^ agreeably to 
instrument of sasine in my favour^ of date and registered — ^but 

which procuratory of resignation remains still unexecuted: And 
now^ for the regard I bear to my son C^ I have resolved to dispone 
to him the supeiiority of the said lands, burdened with the infeft- 
ment of property before recited. Therefore I do, by these presents. 
Give, Gbant, and Dispone to the said C, his heirs and assignees 
whomsoever, heritably and irredeemably, all and whole the lands of 
(here describe them as in the titles J : And to the end the said C, and 
his foresaids, may be infeft in the lands and others foresaid, I do,, 
by these presents, make and constitute him and them my lawful ces-> 
aioners and assignees in and to the whole writs and evidents, old and 
new, of and concerning the premises, whole heads, clauses, tenor and 
contents thereof, and particularly without prejudice to the said gene* 
rality, in and to the unexecuted procuratory of resignation contained 
in the said disposition by the said A to me, with power to the said' 
C, and his foresaids, by virtue of the said procuratory, and of this 
my conveyance thereto, to obtain themselves duly and lawfully infeft 
in the whole lands and others before disponed : But excepting and 
BBSERViNG always the infeftment taken in my favour, on the precept 
of sasine in the said disposition, with the property or dominium utile 
of the said lands and others therein contained, which is not intended 
to be conveyed to the said C, and his foresaids. But are to remain 
separate properties, holding of him as superior, for payment of % 
penny Scotch of yearly duty, if asked, as specified in the said diqpo** 
aition, with a dupUcand thereof, allenarly, on the entry of heira and 
dngular sucoeaaors, aa often as such entries shall be necessary : Further^. 
I make and conadtute the said C, and his foresaids, my cessioners in 
and to the whole blench and feu-duties, and other duUes and casual^ 
des which may be due for or fiath of the premiies hereby dia|K>ned 
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randice of tbe hifeftment on the preeept^ described 
as aa in&f tment de 9e of the former seller** 

for any term or time sabeeqiient to Whitaonday kst, which ia hete-* 
by deelaied to be the tenn of hia entry thereto in virtue hereof: 
Which diapoaition^ with the subjecta hereby disponed, and charter 
and aeiain to follow hereon, I bind and oblige myself, my heirs, exe- 
cutors, and successors, to wabbant, at all hands, and against all 
deadly, as law will ; excepting and reserving always from the said 
warrandice the rights and infeftments of property constituted in fa- 
vour of me, in manner herein before recited, which is noways meant 
or intended to be hereby disponed. And Further, I hereby bind 
and OBLIGE myself, and my foresaids, to free and relieve the said C, 
and his foresaids, and the superiority hereby disponed to him, til atf 
feu or blench duties, payable to the crown, at and preceding the said! 
term of — ^— - he and they reh'eving me and my foresaids of thede 
duties in all time hereafter ; but we are to relieve them of all teind, 
stipend, school-salary, cess, and other public and parochial burdens pay- 
able for or in respect of the property of the lands herein reserved, for all 
3^ears and terms bygone, and in time coming. And I have herewith 
delivered up to the^d C such of the writs and title-deeds of the said 
lands as are in my custody : And I assign to him, and his foresaids, 
the obligation in the said disposition from my author, whereby he vi 
obliged to make the remainder of these titles forthcoming : and t 
consent to tlie registration hereof in the books of Council and Session, 
and others competent for preservation ; and I constitute ■ my pro- 
curators for that purpose. In witness whereof, &c. 

The charter of resignation followmg on this conveyance, enables 
the voter to be infeft, holding of the crown ; brings him into the place 
of A, and consequently makes him B's superior. If it is thought 
necessary to be more precise, B may resign in the hands of C, after 
he has completed his title holding of the crown, and receive from 
him a charter of resignation and novodamus, by which the relief and 
entry-duty is regulated ; but in either way the right of the voter is 
completed ; and the voter has also a vassal in the fee. 

> It may be proper to take notke here of aa attempt to eonsti^ 
tate a vote» by transferring tha piroperty to one, utA the ailp«liofi^ 
lo another, bat withont having properly separated tlM property and 
aaperiority, so as to make the paities stand in the i«latioh of Mipef ioT 
and vassal tp eaeh other. This was the ease of the Hon. Fleteber tferUm 
against Anderson. Patrick M^Powall aoquind the foada af Aoehin^ 
gibart, of which he bold a» op^ arown-charief , (that i8» a charter, dtt 
th6 pvee^ in whidi the gvaaiea haa not taista infaftmAt,) mi 
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2. QrMJiMb«*^TeiiHb»mtfaehaa4»ofi(tito]^ 
pati^ may be purchased by tbe prbprietor of tbe 

conveyed the subjects to the late Mr* Bushby. Mr. Bushby dispon- 
^ the property to Messrs. Ewart and M'Mnrdo; and^ ^ota^ ine ir^ 
dot inftft in th<i lands, 1m sold thesa, to be &^li feu o£ Wm- and biil 
sncc eesorB ; and, on the precepts in the dispositions from Mr. Bushby 
their disponees were infeft. Mr. Bushby then sold to the Honoura- 
ble Baron Norton the superiority of the lands, the property of whlchl 
hid been Mni^yed to Memva. Ewart amd M'Mui^o ; and Barop Nor-i^ 
ton, being mfelt on the crown charter, claimed to be enrolled, as 
being feudally vested in a right of superiority of sufficient valuatipn. 
To this it was objected^ that the daimant on the right of superiority 
mM, show that he has a vassal in the lands ; now JSwart wat 
3£'Murdo are not vassals to the claimant, they were not even feudally 
vested in the property, as their author, Mr. Bushby, on whose pre- 
cept they were infeft, never was himself infeft in the subject. Thef 
Answer to l&is was^ Uist Mr^ Bushby bad a personal ri£^ to bo0i pro- 
^er^ and superiority, — That he separated ^ese rights, by conveying 
the two to separate disponees; and that, by selling the superiority, 
under the reservation of the feus, the disponee jn the superiority 
M»nie bound to glte efl^t to Ihe fens, and hie infeftmeni most ao« 
^(ifsoQ to Ike feuars,^-*Tbat they were^ in every sense, vassals to 
the claimant, and entitled to a charter of novodamvs from him. 
— ''^ When the cause came to be advised, it was held by the Court 
** Aat an error had been committed fatal to the dalm of Baton N«vt 
^ tdn; dbu that thexfe had been no {^rop^ separation of Ihe property 
** Slid superiority* It was now fixed law that such a separation w^s 
" not effected by a disposition of the property, and a reservation of 
^ the superiority. It must be ^me by sepkurAte deedd. Wtns t 
«' crown imssal enabled to do tlivi by conveying the superiority and 
f^ property to different persons, he would create a superior without a 
** vassal, which would not make a valid freehold. Here there can 
'^ be no accresceiice of the infeftment of fiaron Norton to thdse of 
" Messrs. Ewart and M'Murdo, for the Baron's infeftment is merely 
** of the dominium directum^ and hot of ttie whole property." Od 
this ground, the claim of Baron Norton to be enrolled was rejectedMM» 
Baron Norton v, Anderson, 6th July, ldl3. Fac. Coll. 

It can scarcely be necessary to point out th^ distinction bet t y een this 
attempt to c6nstitute a vote, and the plan in the text marked 8. Ill 
Baron Norton's case there was clearly no feudal conncKioa betweni 
him and the purchasers of the proiperty ; they did not stand in dM 
relation of superior and vassal to each othor ; and, as • snj^ior nnat 
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lands, under acts of parliament aj^licahle to each 
case. When, by the decree-arbitral pronounced by* 

Charles I. it was settled that heritors should be en- 
titled to have the teinds of their lauds valued, it was' 
further provided that the heritor should have a right 
to purchase his teinds from the titular at nine years 
purchase; and this was ratified by the act 1633» 
c. 17* There may be a valuation without a sale of 
teinds ; but wherever there has been a valuation of 
teinds it is in the power of the heritor to force a s^le. 
The disposition given by the titular will differ very 
immaterially, whether it proceed on a decree of sale, 
or be executed voluntarily. 

This disposition contains a narrative either of 
the decree of sale, and payment of the price, or, if 
it be a voluntary conveyance, it will proceed on a 
narrative of {he payment of the price. There ia 
next a^ dispositive clause ; but with the burden of 
all future augmentations to be imposed ou the 
teinds of the parish, after the free teinds are fully 
exhausted, in proportion with the titular and the 
other heritors of the parish, who have acquired 
heritable rights to their teinds, as accords of law» 
and also with the burden of his Majesty's annuity. 
Then follows an obligation to infeft the purchaser 
by a double manner of holding, — a procuratory of 



have a vassal^ it is dear that this pUn was defective ; whereas^ in th^ 
case in the text, A dispones to Q, to be held either of A or of the 
crown : and upon the preoept B is infeft^ holding of A. He then 
conyeys the superiority to C, and assigns Uie unexecuted procuratory. 
Oh this procuratory C receives a crown-charter of resignation and is 
infeft. C thus divests A^ and comes into his place, and, con* 
sequendy, becomes the superior of B. C is, in this manner, crown 
vassal, and B holds under him. The two cases are therefore perfectr 
ly distinct. 
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resignation, where the same burdens are repeated as 
in the dispositive clause,*— an assignation to the 
teinds for a certain crop, and in all time thereafter, 
hut with the burden of futiire augmentations, &t. 
as aforesaid,— --assignation also to the title-deeds,— 
clause of warrandice, absolute as to the price receiv- 
ed, but from fact and deed only in regard to any thing 
further, clause of registration, precept of sasine, 
and testing clause. In the precept of sasine, the 
symbol of possession is stated to be a handful of 
corn, grass, or stubble, of the ground of the lands, 
as use is ; and sasine is directed to be given under 
the conditions above written.* 

Where the sale is voluntary, and given for a full 
price, the only difference is on the clause of warran* 
dice, which, in place of being a clause of absolute 
warrandice, to the extent of the sum received, is a 
clause of warrandice against all future augmenta- 
tions and localities of stipend out of the teinds sold, 
until all the free teinds in the parish, in the hands 
of the titular, at the date of the disposition, be first 
exhausted. And the clause contains an obligation 
on the titular, that in case he shall thereafter dispone 
the teinds, at that time free, to the respective heri- 
tors of the lands, or any of them, to subject such 
teinds, by proper clauses and provisions, to the bur- 
den of such future augmentations or localities, so 
that no part of such burdens shall come upon the 

» The fiiU style of this deed will he found in BelFs Forms of Deeds, 
voL u. p. S99, Sd Edit. ; and at p. 3T8 of the same work, an expla- 
nation is given of the forms observed in a sale of teinds. It freqaendy 
happens, that, instead of taking a disposition, the purchaser's right is 
allowed to rest on the decree of sale. In a process of locality, such a 
^ficrerf is held as sufficient evidence of the purchaser's right— Edit oa. 
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ittrdiaffir, until the teinds free at the 
Imposition be first exhausted.^ 
igaiti^ are bound to sell their teioda at 
purchase, under the act I69O9 c. S3, 
/9 the teinds not heritaUf idispcmed to 
^atruM^ |der the burden of ministers' stipends, 
ScCn ; and the patrons who have right to the teinds, 
ui^der that statute, are taken bound ^ to sell to 
** eadi heritor the teinds of his own lands, at the 
^* rate of six faars (Hdrdiase, as the same sball be 
** valued hy a commission of valuation of teinds/' 
The disposition by which this is accomplished will 
proceed on a recital of the Act---^ the valuation 
•*— and of the payment of the ^ice ; and the war- 
randice will be from fact and deed, excepting to 
the extent of the price paid, to wbldk extent it witl 
}^ absolute.' 

8. Qfpatromage* — The right of patrouage, or the 
privik^ of presenting a minister to a church, is 
transferred by a disposition, which, like a disposi- 
tion of land, is completed by saiEdae. The parts of 
t^ deed correspond with those of the disposition 
oi land. It proceeds on a narrative containing a 
statement of the consideration on which the deed 
18 given,— *a dispositive clause, — an oUigation to in- 
feft the disponee by a double manner of holding,-*-* 
a procuratory of resignation,— -a clause of absolute 
warniQdice,r-an assignation to the writs and evi- 
dents, and an obligation to make them furthcom- 
ing, — clause of registration,*— precept of sasine, and 
testing clause. This deed is completed in the same 

1 See BeW9 Formi ^f Deed$, vol. i. p. 409, U Edit. ^ . 
« Ibid. p. 879. 
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wajr with any other dispoiatioxi. The sjrmbola of 
possesaioa are the keys of the church and a psalm- 
book.' 

Thextt are instapces where the rig^t of patronage 
has been purchased by sereral of the heritors of a 
parish ; and, when this happens, it may be done by 
taking the right to trustees, for the use and be- 
hoof of the contributors, or joint patrons. The rigiit 
is feudally vested in these trustees ; an^ the p<a(wer 
of presentation exercised by the trustees, und^ the 
direction of the patrons. For this purpose, a set of 
rules become necessary, by which the patrons may 
act, and the voice of the majority fule the minority, 
in exercising the power of election, and by which 
the trustees may act in obedience to the will of the 
patrons, as expressed in their acts. This requires 
in some degree the authwity of the legislature ; and 
considerable rare must be taken to preserve the 
powers of the trust, and, at the same time, to ren- 
der the acts of the trustees entirely subservient to 
the will of their constituents, the patrons. 

4, Of fishings.-^BY this is meant a right to sal- 
mon fishings, as white fishings go aloi^nt with the 
property of the lands, or, in other words, require 
nothing but the right of access ; whereas salmon 
fishings are inter regalia^ and require either an ex- 
pr^s gr^nt from the crown, or at least a prescrip- 
tive title, founded on a right to fishings^ followed 
by forty years possession of a salmon fishing. 

Where the right is granted by the crown, it Is 
in the forin of a crown-charter, and conveys an 

* See BeWs Forms qf Deeds, vol. i. p. 41«, Sd Edit. 
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esrpress right of fishing salmon within a certain 
boundary*^ This right may be given either to the 
proprietor of the land through which the river 
runs, or to a stranger ; and the person vested with 
the right ipossesses the power not only of fishing 
in the river, but he has access to and from the 
river, with a power of landing his nets on the ad- 
jacent banks. This indeed follows as the neces- 
sary consequence of the right vested in the crown; 
for where the crown has not given out the right 
of fishing, it must be held to have retained also 
whatever is necessary for exercising the right:; 
and so the retained right is conferred alongst with 
the fishing. 

This right being established by a charter from 
the crown, may be transferred by disposition, and 
ccnnpleted by sasine in common form. It will either 
accompany the right of * the land adjoining, or be 
conveyed by itself. There is nothing peculiar Jn 
the form of the disposition ; it has a double manner 
of holding, a procuratory and precept. The symbol 
.of possession is net and cobble. 

5. Ileal warrandice.^'— LwoA% may be given in 
real warrandice ; that is to say, certain lands are 
conveyed in real warrandice of the lands sold ; so 



I This b done by a aignature obtained througb the Lords of the 
Treasury, by whom the application will be remitted to the Barons of 
Exchequer^ to report how far it interferes with the right of others; 
and, being approved of by the Barons, a signature is prepared by the 
Lord Chief Baron, is returned by the Lords of the Treasury, by them 
aigned, and being afterwards superscribed by his Majesty^ is then the 
warrant of the charter. 

* See BclVs Forms of Deeds, toL i, p. 449, ad EdijU 
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tiiat, in the event of the principal lands being evict- 
ed, the purchaser has recourse on the warrandice 
lands. 

The change on the form consists in disponing 
oertain lands, there described as principal lands, 
mid others also described as warrandice lands ; so 
that, in the event of eviction of the principal lands, 
the disponer may have immediate recourse on 
the warrandice lands. The other clauses of the 
deed are in common form, referring always to the 
warrandice lands as well as to the principal 
lands ; and the warrandice is absolute warrandice 
in common form, *^ without prejudice to the obli* 
'f gation of real warrandice above written ;'' and ' 
sasine is ordered to be given in the warrandice as 
well as in the principal lands, <^ and that in spe- 
** cial and real warrandice of the said principal - 
'^ lands, in manner and to the effect foresaid/* 

It is obvious that this is a form of security which 
must have been resorted to during a period when 
the transmission of land was rendered insecure by 
the causes. formerly mentioned; but that, in the 
present state of the commerce of land, it seldom 
or never need be adopted. By proper inquiries, 
most of the dangers attending the transmission of 
land may be discovered ; and, in order to sell one 
parcel of land, no man would now think of encum- 
bering, or at least greatly diminishing the %'alue of, 
another parcel of equal value. This form, there- 
fpre, is one which the conveyancer will rarely, if at 
sH, have occasion to use, although deeds containing 
a' warrandice of this description may occur in a pro- 
gress of titles. 

K 
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There is, however, an implied real warrandice 
constituted by law, in the case of an excambion, f . e. 
where two portions of land have been exchanged. * 
There, in the event of one of the portions being 
evicted, the person in whose hands the eviction takes 
place has recourse on his own original property; and 
this happens, not from any peciriiarity in the form, 
of the disposition, but on the general principles of 
laWf applicable to such a transaction. 

This consequence follows whether the mutual 
conveyance be in the form of a contract of excam- 
bion^ or separate; and where the deed, whether 
contract pf excambion or separate deed, expresses 
the cause of the conveyance, the effect abovemen- 
tioned follows, whether the lands remain with the 
original disponee, ox have come into the hands of a 
singular successor.' 

In the contract of excambion, the clauses of twa 
common dispositions are combined, — the one 
party selling and conve}ring certain lands, and the 
other, in consideration thereof, selling and con- 
veying other lands : the parties binding themsel ves^ 
and their heirs, to infeft each other in the lands 
respectively conveyed, and, in the procuratwy pf 



» Set BeW$ Forms of Deeds, Vd. I. p. 434, 3d Edit. 

* The original title of the party claiming under this implied real 
warrandice la proved by the recital in the contract of excambion: it 
being presumed that when the exchange was made, the title-deeds of 
the portion excambed were delivered to the other party, unless the 
eontrary appear. In order, however, to constitute this sort of war- 
randice, the deeds must expressly bear, that the lands are mutually 
given in excambion. £rsk. B. II. tit. 3, § 2S. Stair, B^ I. tit. 14,^ 
§ 1. Bankton, B. I. tit. 19, § 4.^£i>ito]u 
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resignation^ the first disponer, *' in the first place* 
*^ resigns and surrenders," &c. his said lands ; 
and then the other, on his part, resigns, &c. ; and 
the rest of the clause is expressed so as to suit 
(either resignation. In the dause of warrandice^ 
the parties reciprocally ** bind themselves, and their 
^' foresaids, to warrant," &c. They unite in the 
other clauses of the deed ; and, in the precept of 
sasine, the bailies are ordered to go to the lands 
conveyed by A to B, and deliver heritable state 
and sasine.to B, and his foresaid, &c* in common 
form ; and then the bailie of B is directed to give 
sasine of the lands conveyed by him to A, and his 
foresaids, in the same form ; so that one precept 
of sasine is made to suit both conveyances. 

6. Burgage.^^^'RxitgBg<^ property, that is, pro« 
perty holding burgage, has something peculiar to 

_ • • • » 

itself.' The burgh holds of the crown as a 



> See SeWi Forms of Deeds, Vol. I. p. 447, third edUum-^Whett 
thie aulject will be found fully treated, together with forms of all the 
deeds requisite iu the different events that occur in the transmission 
of burgage property. 

* Bttiga^e property Is originally constituted by a charter from the 
crown in favour of Uie burgh, the effect of which is to make every 
proprietor of buigage property hold directly of the crown ; for the 
reddendo (now merely nominal) of watching and warding^ or^ as it ia 
usually teimed, " service of burgh used and wont"-»See Urquhart 
against Clunes^ 17th Jan. 1758. Mor. p. 15,079. The title of a di8« 
ponee to burgage property proceeds on a resignation made by delivery 
of staff and baton in the hands of the Magistrates as Commissioners 
for the King, in virtue of a procuratory of resignation, granted by the 
disponer ; which resignation is followed by an immediate infeftment» 
given by the Magistrate to the disponee, by the symbols of earth and 
stone, and hasp and staple, without the intervention of any precept 
or chsiter by progress ; the evidence of this investiture being one And 
the same notarial instrument, called an instrument of resignation and 
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corpardthm, BXii, as a corj^orate body, never 
dies, the casualties of non-entry and relief do Hot 
lake .pla(^e. in this species of hoMing«i The r%ht 
lield of the crown by the magistracy^ forms the cons- 
jiexion. between the crown and the corporate body ; 
'buC as thq constitution of this right was intended 
if or the formation of a corporation, coniBisrting of in- 
dtviduals, it becomes necessary to provide' for the 
lights by which those individuals are to hold: theit 
respective properties^ ' There are thus* the rights of 
the burgesses and inhabitants individuallyr by which 
-they hold their houses and tenements in tfae.bur^; 
:ai|d there is also that common property in which qU 
^tbe burgesses have an interest, which is held: of the 
crown, by the magistrates, for the general behoof^ 
.and is under their management. This last discrip* 
V : •- . ., . . : . . . . ■'.■*' 

Msine^ prepared by the common derk of the bargh, veciting ^e re* 
signation in the hands of the magistrates^ in virtue of theprocuratory 
in the disposition, and the subsequent infeftment given by the magis- 
4x8(16. tottie' dii^nee. , In cono^xjpMX'with l^s nilgect it may be;.inen« 
:tione^, that the title of the , heir in buiigage suljects is completed 
iBpmetimes by precept of clafe cpmtai, but more frequently by a single 
act called a cognition and sasine ; the magistrate appearing on the 
.grpmiid a^d taking oo|;9ition'of the hdr's pri^ioquity, and thereafter 
f;ivinghim infeftment as. heir under the usual ^(dvo.jure <:ujv.sUb€t i 
.'the evidence of this act being in like manner a- single instrument, call* 
fld $n instrument of cognition and sasine. When the title is merely 
.pcarsonai, {ue^ an unexecuted procuratoiy of resignation,) the dispo^ 
aee, heir, or adjpndgex', acquires right ta it in the ordinary form, and 
infeftment is given to him in the manner above explained. These 
infeftments being properly of the nature of chaarters, and the only eyi«^ 
' denoe of the interposition of the superior, it is the doty of the tow^ 
derk to e^pede them ; 1567, c. 27. And they must be recorded 
within sixty days of their dates, in a particular register kept by the 
town derk for the use of the burgh ; 1G8i, c. U.-^Ejditoe* 
. * Ndther is there any widow's terce due from property held bur» 
&»» firak. B. iL tit. 9, sect* 49*"«^£])Itok. 
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ilon of 'pi!opeM;y may, Idberefore, be let ih lease/ or 
ft may even be feued out for the gtexieral huterest^' ' 

But it is the property within the borgli^' asd 
Jbdd hurgage by ibe ioi^iduals, ito i^diich at prelieiit 
fefesc^nce is made. This property staodsl in a situ* 
Ation whaeh prevents its being trana&rred or aMen* 
i^te^ -under the fornis appropriate to ttecdnyeyaxids 
pf the other heritable property in the country. BaT^ 
^age property cannot be competently subfeuei»'and^ 
therefore, a conveyance of such property contaiiifS 
^o precept of $^sine. The act of Robert I^ 9ta£«' 2j 
iC* 2t^, which allowed of sales wed, provided tiie sal^ 
was made to be held of the seller's superior, does 
aot, by any one expression in the act, apply to bur- 
^age property ; which is a proof that, at that ilitkfy 
ihere had been no attempt made ,to constitute subr 
infeudation of burgage property. It proves, fairt 
ther, that the regulatioi^s of that statute^ which, iur 
troduce charters a se, virith precepts to constitute 9 
public holding, were ;not meant to apply, and actu- 
ally neve^ have been applied, to burgage property.; 

It has thus happened that neither chapters . a 

jse nor de se haye . ever been iised in the disr 

4H)sal of burgage. Resignation which independ^olr 

Jy of the two forms just specified, is the only other 

form recognised* iA the transini^ion of heritage^ i^ 

the form proper to buigage property. The seller 

appears in presence of the magistrates, as cpiipaini^ 

sioners for the king, the superior of all burgage^ pro- 

jperty, and makes a resignation in their hand^, ip 

favour of the new proprietor* This is not oply ii^- 

* Dean (Ufainst the Magistrates of Irvine, Sd July 1T52, Men 
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dependently df the charter a 9e and de se, the only 
form of traiumitdng heritage from one to another, 
but it Is certaihly the oldest form of transmitting 
land, bA may be seen lii the forms of Marcalfas, 
so far baek as the sixth or seventh oentury ; and, 
eoniiistently with this, the Burrow Lam, c. 56» 
dedare, ^ That when any man sells his lands, or 
^ any part or portion thereof, he qua sells sail stand 
^ within the house, and mim forth of it, and the 
^ iither, qu:a buys, sail stand without it, and sail 
^ enter into it ; and the one sail give to the provost 
^ ane penny for hiis passing furth, and the other sail 
^ ^ve ane peimy for his entry and sasine." 

Resignation, then, is the only form by which the 
selle^ bf burgage property transfers it to a pu^has* 
er; The disposition contains a procuratory of re- 
signation, in virtue of which the subject is resign- 
0A id the hands of a magistrate ; and the magistrate, 
(^ obmmissioner of the svperior, having received the 
resignation, gives the property to the purchaser, 
by delivering to him or his attorney, in his name, 
earth and stone of the ground of the subject, and 
hasp and staple of the houses. Upon this transaci^ 
tion instruments are taken in the hands of the town- 
clerk, as notary-public ; and an Instrument is pre- 
pared, sighed by the notary and witnesses, and re* 
'corded in the register of the sasines kept for the 
burgh. 

The transmission of burgage property had origi- 
nally been made in court, or in presence of the bur- 
gesses assembled; but afterwards it came to be 
reckoned a mere private act, and sasine was in use 
to be given by a common itotary. In order to cor-. 
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rect this in^egularity, the act 1567> c. 27, declares 
that, '^ for sa m^ikle as the great hurt done of b^ 
*< fore within burgh, by giving of sasines privater 
.^* ly, without any bailie, and an common derk of 
bur^, wherethrough our Sovereign Lord's li^9 
may k^ defrauded greatly; therefore it is statute 
and oidained, &c*, that no sasine be giVen with- 
in burg^5 of any manner of land or tenement 
f* within the same, in any time coming, but by one 
f^ of the bailie^ of the burgh, and comjnon clerk 
** thereof j and if afly sasine be otherwise given 
f^ hereafter, t6 be null a^d qf nane avail, force, nor 
** effect'' The effect pf thi^ act was to introduce 9 
consideral^le degree of regularity into the transmis- 
sion of burgage property. The resigpation was made 
in the hands of a magistrate, and the act of infeft- 
ment attested by the clerk to the burgh as notary ; 
and so regular had their proceedings been, that the 
legislature, in establishing the general register, de^- 
clared that the enactment should not extend to 
** instruments of sasine, &c. given by provosts and 
** bailies of free burghs royal, qf lands lying withiif 
'< their liberties and freedoms, holden by the said 
f^ burghs as free burgage of his Majesty." 

But however careful the magistratei$ and town- 
clerks, were in general, omissions happened ; and 
this led to the aqt of sederunt, QZd February 168 1» 
which was followed by the act of parliament 1681, 
c. 11, which require^ sasines " of subjects holding 
burgage" to be recorded within 60 days from their 
date, in books to be kept by the town-clerk, undep 
certification of nullity of the rights. 
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Theise particulars include most of the points ia 
which the disposition of burgage subjects differs from 
the disposition of other property. The narrative and 
dispositive clause of the deed are the same as in the or* 
dinary case. The obligation to infeft, in place of con- 
taining a double manner of holding, obliges the seller 
to infeft the purdiaser to be held of his Majesty in free 
burgage, for service of burgh used and wont^— r-ihe 
procuratory of resignation is for resignation in the 
hands of the magistrate,-^tibere is a clause of abso- 
lute warrandice,-— an assignation to the rents and 
titled-deeds, with the warrandice of this assignation, 
and a clause of delivery of the title-deeds, — a clause 
of registration, and a testing clause. ^ 

There is no other way of completing the right 
conferred by this deed except by the resignation and 
consequent infeftment above described ; the instru- 
ment on which must be recorded within 60 days in 
the register of sasines of the biu*gh ; and thus the 
title of the purchaser is completed. 

In this form there is nothing intricate, and no- 
thing that should occasion any danger. The only 
peculiarity is in the form of the resignation. The 
right thereby placed in the hands of the magistrateis 
is returned by delivery of earth and stone to the 
purchaser. And by a natural enough eitor the 
same symbols came to be used in the act of resig- 
nation. This, however, the Court thought to be a 
change on a piece of form, which, as being a mere 
form, it was requisite on that very account rigoiv 
ously to preserve ; and, accordingly, by aii act of 
sederunt, they appointed staff and baton, the usual 
and ancient symbols of resignation, to be used in all 
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future resignations'of burgage subj^td; f * Tfaeprao- 
tice of making the resignation by the symbols qf 
earth and stone remainedf hpw<ever» very common 
in the town of Aberdeen, and a question haviiig 
arisen in Aberdeen, where ^arth apd ^tone had beeq 
used as the symbol^, in plape of $taS and batoiii 
the Court annulled the rigbt^V Kilkerran re- 
ports another case, firoltn the same town, w}i^f;e the 
symbol d£ resignation of an annualrent was a pen^jf 
«ft>fe, and not the lawful i;}anbols of staff and batons 
And although there were np less than S39 resigna-* 
tions erroneously made, and Qnly ].6, during th? 
same period, by the proper symbol pf ^taff m^ 
baton, the Court could not get over the d^isicNi iqr 
the above cfuse of Carnegy ; . and th^ref^re^ they held 
the resignation to be null and void under t^e Ac^ 
of Sederunt, 11th February, 1708, althpugh, aj| 
Lord Kilkerraii obserVe9» "not without regret/* 
' In giving a security over ^, burgage subject, the 
regular mode is to make the right hold of th^ 
Crown. Yet there is a case where an infeftment 
of annualrent, to be held base of the granter, was 
sustained, the sasine having been given by one of 
the bailies of the burgh, as bailie in that party 
^d the instrument of sasine taken in the h^nda of 
the clerk of the burgh as a common notary. And. 
a liferent infeftment in burgage lands, on a precept 



* Act of Sederunt, 11th February, 1T08. 

* Carnegy against the Creditors of Cruickshanks, Sd December, 
1729, Mor. p. 14,316. 

' Earl of Aberdeen against Duncan, 35th June, 1742. Clerh 
Mome, Aiai Kilkerran, Mot: i*. i^,Sl6» 
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of sasiue, to be held blanch of the graiiter, was sus- 
tained. * 

In this case, the sasine had been recorded in 
Ihe town-clerk's books ; and it being urged that 
the sasine, being not a burgage right, it ought 
to have eiitered the record pf the county, it was 
answered. That the act in regard to burgage 
property was intended for the benefit d£ the com- 
mon cleric and to^^n record ; and here there was no 
reason po complain, as the sasine had been given by 
a magistrate, the sasine taken by the town-clerk, 
and recorded in the burgh record ; and the sta- 
tute required no more. It was on this reasoning 
the court sustained the security. But were there 
no other objection to it than the want of all pre- 
cedent, this form of security ought never to be re7 
sorted to. 

In burgage property there is one form wqrthy of 
attention — that is, the jedge and warrant, because 
it creates a real burden on the subject that will be 
preferable. * Wherever, therefore, there is any ap- 

! Bennet agamst Sdanders, ^th July, 1711, Mor. p. 68d5. See also 
Belts Com, VoL I. pi 681, 5th edit. ; and Dixon against LawUier, 
Ist February, 1823. Shaw and Dunlops Cases. 

^ A jedge and warrant is in effect a judicial security over burgs^e 
property. It is constituted in this manner— Where a burgage tene- 
ment has fallen into disrepair, or has become ruinous, at)y one having 
interest may present a petition to the dean of guild court, praying 
for a warrant to repair, or rebuUd the tenement, agreeably to a plan 
submitted to the court, and also praying the court to find and declare 
the expense of the open&tion a real and preferable debt on the sub- 
ject. All parties interested being cited, the dean of guild appoints a 
visitation of the premises by a jury, on whose report or verdict, that 
the proposed operation is necessary, a judicial warrant for the rebuild* 
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prdiehsioii of sut^ a claim* there oug^t to he a 
search of the dean of guild's books, as "w^U as Of the 
burgh records, for heritable securities. ' 

Wher<^ a jedge and warrant has been applied fot^ 
the application is xpade to the dean of guild, and 
will appear from a search of the court books of that 
judge. It consists of a warrant to make the lie- 
cessai^ repair, as detenpined by the dean of guU4 
fourt«-*4i judgment ascertaining the value before the 
operation commences,-?--^other when the. work is 
completed,-*4Uid, from a consideration of the two, 
the amount of the burden is struck, and declared 
by the dean of guild. 

The expense of such rejpairs thus becomes a bur- 
den on the subject ; W it is a burden which may 
be extinguished by intromission with the rents, 
which ought to be regularly applied in extinction 
pf the burden ; and where there is a surplus of the 
rent, after paying the interest of the sum expendv 
ed, the burden, of course, will be gradually dls^ 
charged. 

It is thus in the power of the person possessed 
of the right of property to daim from the person 
wl^o may have obtained possession under a jedge 
and warrant, or those deriving right from him, an 
account of his intromissions with the rents or pro- 
fits. Of this there is an example in a case where 

ing or repMxing ia granted. The accounts of the expense attending 
the (operation are thereafter produced in courts and audited by trades- 
men appointed by the dean of guilds and the amount thus asoertain- 
pd, is declared by the court to be a real burden on the sulyect^ effec- 
tual against creditors and purduisers.— 5!ee Bankton, B* iV. tit 20, 
§ 2. BeWs Com. VoL L p. 7$0, 5th £diY*«^£])iToa* 



140 BITBGAGS. 

A pieiBOn having, tinder authority of the deah of 
ffuM, rebuUt a house 'bekqgmg to anofber^ and 
having retained possession, the owner brought sat 
iicticm f9r recovering iKwsession, allegii^ that the 
nmi0y e^ipended oa the suligeets had been fully re- 
|iaid from the rents. The question arose thiis.: 
By the comxDon terms of the dean of guild's war^ 
jcsntf the pesson making the r^air is dedared to be 
43nti<ied to rktain possession until the full sumis ex^- 
pended in repairs are repaid. And the person by 
whom .the repairs were made, and who was in pos^. 
cession, under this warrant, maintained that the 
meaning of it was, in lieu of interest cm the ov^V- 
buy, to give him possession; and that eonsequent- 
ly when fthe proprietor clain^ed his property, he 
must pay the full sum laid out on the subject, as 
^epntaiiied in the warrant under which the person 
who made the repairs possessed. On the part 
4^ the proprietor it was argued, that the plain 
jneaning of the warrant was,i;hat the maker of the 
repairs should be completely indemnified ' for his 
joutlay from the rents ; and Uiat being accomplish- 
Jddf he was boimd to return the property to the 
pwnen This interpretation was held to be the true 
jone, though the builder argued that, under that ixir 
lerpretation, no person would undertake to rebuild a 
ruinous subject; but it was thought a suflScient 
answer that it was an encouragement to builders, 
inrho in this way might find employment. And 
Lord Braxfield found' " that the defenders (that is, 
** the builders) were obliged to cede the possession, 
*^ on receiving the sums ascertained by the decree 
^' of the dcani of guild to have been disbursed in 
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rebuilding the hotise, 60 far ais they have not 
beeiJf compensated out of the rents;" and tills 
judgntent was adhered to by the Court* ^ 

This points out a peculiar subject of inquiry to' 
a person about to purchase burgage property ; and* 
shows also what weight will be given to a jedge 
and warrant, where it forms part of the iseUer^s 
title* 



SECT. IV- 

ON THE RELATIVE DE^DS CONNECTED WITH THE 

DISPOSITION OF SALE. 

* • • • * * 

1* Missives aHd Minutes qf Sale.'^A bi^di^ 
and complete sale may be' made by an int^rcbangej 
of missives, as weU as by a formal minute of sale. 
In the missives, the one party offers to buy or to' 
tsell on certain conditions ; and the other, party ac-> 
cepts of the offer. Such counter missives, inter**, 
changed by the parties, form a complete bax^n» 
which may be carried into effect by the disposition, 
of sale. The minute is a regular deed, with a clau9d. 
of registration for diligence. i 

The minute, like any other deed, must be executed 
according to all the requisites of the act 1681» o. 5« 
The missives, again, may mMmv be holograph of 
the respective parties ; that is, the seller who offer» 
the subject for sale must write with his own hand 
the missive in which he makes the offer^ and siga^ 
it ; and the purchaser who accepts of the offer 

I Gr^ry agaimi Burt^ Jaly 19, 1788. Mor. p. 13^180. 
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makee .8 copy qf the offer, and subjoiBS also in his 
owQ haiid-writing an acceptance of the .offer duly 
subscribed by him* These missives, by which the 
bargain is concluded, ought to be written on paper 
duly stamped, or they must be afterwards stamped 
at the stamp office, as required by the stamp laws ; 
or, if the missives be written by another band, they 
must be tested or authenticated in the same manner, 
with any other formal deed. They must be sub- 
scribed by the parties in presence of two witnesses, 
who must subscribe as witnesses, and who, as well 
as the writer of the deed must be named and de- 
signed in the testing clause. ^ 

The rules in regard to the constitution of an ef- 
fiactual sale as laid down by Erskine, are shortly 
these : 1. That a sale of heritage, where the con-^ 
tract is entered into verbally, is not binding. 2. 
Though the bargain should be acknowledged on 
oath, the party is not bound by that acknowledgment; 
he has locus poenitentue. 3. Where the sale is entered 
into by mutual missives, both must be probative,, 
otherwise either party may resile. But if, even on 
a verbal sale, the price, or part of the price, has 
been paid by the purchaser, this is held to be a ret 
interf)entus, which precludes the parties from resil- 
ing; and Erskine adds, '* in general, wherever 
** res nan est int^ra, the locus poenitentim is ex- 
<* eluded. « 

There seem to be two considerations by which 
this question is affected : 1. That the agreement 
must be completed by a probative deed ; and, 2. 

* See Belts Forms ofBeeds, Vol. L p. 144, et seq. 3d edit. 
^ Ersk. B. III. Tit. iii. § 9. 
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That, until the parties are bound by writings the 
transference of land, or even an obligation to trans- 
fer it, is of too great importance to be held as eom« 
pleted. 

The requisites of a probative deed are pointed 
out by the act 1681, c. 5, and the other statutes re« 
garding the authentication of deeds ;^ and it is only a 
deed executed with the statutory solemnities which 
is in law held to be probative. But there are ex« 
ceptions from this rule : 1. In regard to holograph 
deeds ; and, 2. Bills and letters in re merat^ma. 
The former, not only because they are less liable to 
forgery, but also because they afford the mcxst per** 
feet evidence of a transaction entered into with the 
settled resolution of the party to be bound ; while 
the other class of privileged deeds have acquired 
their privilege from the favour due to commerce. 

With these exceptions, every. defective deed, that 
is, every deed where the writer's name and designa« 
tion does not appear in the testing clause ; where 
the witnesses are not named and designed in that 
clause ; and where the parties or witnesses have 
neglected to subscribe; or where the witnesses 
have not seen the parties subscribe, or heard them 
acknowledge their subscriptions — ^is improbative, 
and declared by the statute to make no faith. 

But a difficulty has arisen on the construction of 
the Acts considered as having in view the preven- 
tion of forgery alone. Wherever a party acknow- 
ledges his subscription, the possibility of forgery is 
thereby excluded ; and hence it has been maintained, 

' P'iik supray foot DOte on p. 75. 
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that the object of the act is attained, the acknoir- 
kdginent supplying all deficiencies. 

Were the question, whether the subscription of 
the party be a forgery the sole question, this argu<- 
' inent would be decisive. But where the form of a 
regular deed is required, not only as a guard against 
forgery, but as a requisite in the transaction, this 
view of the case leaves the question quite undecid«» 
ed ; and if the acknow;ledgment on oath of a party, 
that he actually did enter into an agreement for a 
gale of land, does not bind him to implement that 
agreement, because the law requireis a settled and 
concluded transaction, proved by a regular deed, the 
question just returns to this. Whether is a deed, de- 
fective in one or all of the statutory requisites, a re* 
gular probative deed? which is not a stateable 
question. > 

But it has been said that a missive is in a difier- 
ent situation from a deed. It is not affected by 
the statute ; is not to be judged of by the rules ap- 
plicable to deeds ; and, therefore, the acknowledg- 
ment of the subscription to a missive ought Co give 
it full effect. This, however, does not seem to be 
a just view of this matter; for if it be allowed 
that a regular deed is required to constitute the 
contract of sale of land, then the missive ought to 
be incapable of proving the contract ; and there 
is not the least doubt that this would have been the 
decision, had it not been that a holograph missive,' 
or a missive regularly executed, with all the statu- 
tory requisites, came to be considered as lanta-^ 
mount to a regular probative deed ; and thus it was 
sustained as written evidence of the contract of 
sale. But because a probative missive is held to 
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be equal to a probative deed, it does not follow that 
an improbative missive is to produce the same ef- 
fect; or that an informal missive is to receive 
greater effect than an informal deed would receive. 
In short, the natural and a priori conclusions on 
this point are those which have been recognised by 
the Court. Thus, a question occurred, on which 
the Court gave a deliberate and solemn decision, as 
to wfaiether a deed defective in the statutory solem- 
nities, was capable of proving a contract in regard 
to land. This case was decided, after a hearing in 
presence. In it a lease had been given, but the 
name and designation of the writer, which is a re- 
quisite of the Act 1681, c. 5, had been omitted ; 
and, before possession had followed on the lease, the 
granter brought an action of reduction of it, found- 
ing on this defect ; and, although the subscription 
was acknowledged, the tack was reduced. ' 

^ M'Farlane offaitut Grieve^ 2Sd May, 1790, Fac. Coll. Mor. 8459. 
See opinions oftlie judges in Hailes, vol. ii. p^ lOSOt On the part of 
the tenant^ for supporting the lease^ it was argued, That although 
the statute declares that a deed deficient in the statutory solemnities 
is null, no more was meant than that it is liable to an exception^ or 
that it may be received as a ground of reduction ; and there can be 
no stronger bar to such an exception thap an acknowledgment of 
subscription. That the object of the act is to prevent forgery ; and. 
the exclusion of witnesses, to prove a statutory requisite, does not 
necessarily exclude every other means of proof; and the most com* 
plete cerlainly is the acknowledgment of the subscription. Holograph 
writings are not sanctioned by the statute ; yet they^are sustaiue<i on 
account of the certainty they afford; so ought an acknowledged deed. 
As to solemnity, which it has been thought the. subscription of wit* 
nesi^ is meant to secure, this is a mistake, as the statute does not 
require the presence of the witnesses at the execution of the deed ; 
and, consistently with this, the following decisions have heefk pro* 
nounced :— Beattie Of at;i«< Lambie, Dec. 25, 1695, Mor. 17,0SK — 
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It was keenly ai^^ned in this case, that the stata« 
tory defect was supplied by the acknowledginent of 

Rfldfftth 0gaiiut Handy, June 9S, 1611, Mor. 17,01 1. — Weir againsi 
MoAt, Not. ^, 1609, Mor. 17,011 .^Sheriff againtt Hendemn, 
July S, 108S, Mor. 17,013.— Crswfiod agtimMi Wig^t, Jamuiy 16, 
If $9, Mor. 16,679.— CnMby agaimst 81uoU% July 4, 1736, Mor. 
16^64S. — Campbell against Lennox, Dec. 18, 1739, Mor. 16,979. — 
Campbell against M'Lauchlan, June 5, If 49, Mor. 17,016. — Duke of 
Dongbft agomsi Little^, Nor. 8S, 1748, Mor. 17,0S3w— Fogp» 
^Igamst Mill%ni« Doc 20, 1746, Mor. 16,979.^NeU agaimst AndieWj^ 
June 8, 1748, Mor. 17,981. — ^Rutberford against Peuars of Bowden, 
June 17, 1748, Mor. 8443* — Hendenon against Mamy, Dec 5, 
1765. Mor. 16,986.--Clark against Rom, Jan. 19, 1779, Mor. 16,948. 
— Bankton, B. i. lit 11, $ 47.— Eid^. B. liL lit. 3, § 47. On tbe 
other hand, it waa maintained. That formal writings are required by 
law, aa well for solemnity as proofs — Stair, B. L tit. 10, § 9. A formal 
deed, it waaaaid, ia intended to pramote deliberation in tnmaaelions of 
importance ; bat an informal deed rather denotes careleHneis and wani 
of attention. A null writing cannot be rendered pobative by an ac- 
knowledgment of the subscription. When recourse is had to an ao 
knowledgraent, or to the oath of party, it must be subject to every 
intrinsic qnaMty ; it ia therefore the oath that is probative, not the 
writing. Besides, informal writings are, by statute, declared " to 
make no faith /' an enactment not to be repealed by the oath of party. 
Were this not so, wherever the law requires writing aa an essentiid 
solemnity, as in the sasine, it mig^t vdth equal reason be superseded 
by the party's oath. The nullity of a deed, therefore, remains after 
the acknowledgment of the subscription ; and it is a mistake to sup- 
pose that it has no other operation, than by affording an exception, 
which is barred by an acknowledgment. The decisions of the Court 
have been uniform, that a deed defective in solemnity cannot be sup« 
parted by the acknowledgment of subscription. Even prior lo 1681 
this was found, Rankine atrainst Williamson, Feb. 14, 1633, Mor. 
p. 16,881. — Cassimbro against Irvine, Feb. 11, 1684, Mor. p. 13,SS3. 
The following are subsequent decisions to the same effect : — €»ordon 
against M'Pberson, January 1686, Mor. p. 17,091. — Campbell 
t^aimt Robertson, Nov. 1698, Mor. p. 16,887.— Kirkpatrick aj^ainst 
Ferguson, Nov. 91, 1704, Mor. p. 17,099. — Abercrombie against In- 
DCS, July 15, 1707, Mor. p. 17,099. — Logic against Ferguson, Feb. 4, 
1710, Mor. p. 17,096.— ^Short against Hopkin, July 3, 1711, Mor. p. 
17,099.— Gordon against M'Intosh, Dec. 99, 1710 ; Mor. p. 16,974. — 
Campbell, against Campbell, Feb. 4, 1795, Mor. p. 16,898.— Strachan 
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tlie subseription* But it viras thought a sufficient 
answer, that solemnity, no less than form, is the 
object of the statute. 

The same question which was decided in the above 
case, as to the defect in a deed, arose 2te to a similar 
defect in missives, and a decision to the same 
effect was pronounced;* for although the party 
who had signed the missive acknowledged the 
subscription, yet the Court found *' that the 

against Farqnharaon, 82d February, 1728, Mor. p. 10^978.— *Ionei 
agamit CommiMioners of Supply, 88th Feb. 1727, Mor. 2079* 
X>ayid8on against Charteris, Dec. 12, 1738, Mor. p. 16,899. — Lit- 
tle against Creditors of Didk, July 20, 1744, Mor. p. 5721.-^ 
Ferguson against M'Pherson, Jane 30, 1758, Mor. p. 16,848.— 
Toungf Feb. 2, 1761, Mor. p. 16,047. — M'Kensie a^M Lawson, 
Not. 15, 1764, Mor« p. 8440.— Russel flf^tiw^ Paisley, Dec. 17, 1766, 
Mor. p. 16,904.— Sheddan against Spreiil Crawford, July 6, 1768, 
Mor. p. 8456.— Crighton and J}o\r against Sym, July 81, 1772, Mor. 
p. 17,047.— Qrierran against King, July 4, 1781, Mor. p. 17,054.— 
Wallaoe against Wallace, Nov. .25, 1782, Mor. p. 17,056.— Edmon- 
ston against Lang, July 23, 1786, Mor. p. 47,057. 

After reporting 6ome opinions entertained on the bench^ it is 8tAt« 
ed in the repert» That << a vugority considered that no deeds what* 
'' eyer were probative, but those executed with all the formalities re- 
" quired by statute. Were the oath of party to supply the want of 
'' the statutory requisites, the consequences would often be very un« 
*' just; not only in genend, with respect to all bargains to which 
** writing ia essential, the knave would be free and the honest man 
^ bound ; but in the case of mutual contracts, where one of the par- 
** ties happened to die, the heir might either be tiberated, or hold die 
'< other party under th#^obllgati(tt at his pleasure; and in that of co- 
" obligants, one of them surviving might be made liable for the whole 
" debt» while his daim of relief against the other correi would by 
" their death be cut off.'* 

1 Barron e^'iijl Roae, 28d January 1794| Mor. p. 8463. The o£» 
fn of sale was hol^gri^h of Mr. Banon ; but Mrs. Bose^s accepUnce 
was neither holograph, nor attested by witnesses ; and an action was 
brought against her by Barron to enforce folfilment of the bargain. 
Ifi this ae^on she waa a s ioil ii ed 
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counter missiine by the defender,, not being ho- 
lograph, or otherwise probative, the bargain, 
" which related to an heritable subject, was incom- 
** plete, and the defender at liberty to resile \ and 
" therefore assoilzied." According to the reporter 
it was observed on the bench that — ** A- bargain 
" concerning heritage may indeed be completed by 
" an unilateral obligation. But the present is not 
*^ a case of that kind. It is a mutual contract en- 
" tered into by missives, which must be binding on 
** l>oth or neither of the contracting parties. This 
'* is the rule in all bargains, as has been solemnly 
«* decided, 29th November, 1764, Park against 
M*Kenzie, (Mor. p. 8449) 22d May, 1790, M^Far- 
lane against Grieve, (Mor« p. 8459.) Lord 
** Karnes thought otherwise, which led him, in re- 
** porting some of those cases, to give them a dif- 
" ferent turn. That of Lord Kilkerran against 
♦* Paterson, 23d November 1748, (Mor. p. 8440) 
*^ proceeded entirely on specialties, though it has 
** erroneously been supposed to be a decision upon 
" the general point of law." 

Thus, whether the sale of heritage be completed 
by a minute or by missives of sale, the deed, in or* 
der to bind the parties, and exclude locus pamiten- 
ti^B, must be probative ; nor will an acknowledg- 
ment of the subscription supply the defect in the 
execution. 

Where there has been a rei interventus, matters 
are in a different situation. Things are no longer 
entire ; and the power of resiling from a personal 
obligation, as well as locns pcenitenti<B, in the case of 
an informal written agreement, are taken away, 
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and the agreement held to be binding qn both 
parties. 

In these preliminary deeds several conditions 
are sometimes inserted, which it is proper to take 
notice of here. Thus, security may be stipulated 
for .the regular payment of the price : and this may 
be done very simply and very effectually, by agree- 
ing that the disposition shall be retained in the hands 
of the seller until the price be paid. Of this an ex.- 
ample will be found iq the case of Baird agaifUft 
Jap, in which case Jap purchased a house from Baird 
at the price of L,115 sterling, for which price he 
granted a bond, and entered into possession, but 
without taking inf^ftment or getting delivery of the 
disposition. In security of the price, Baird retained 
possession of the title-deeds, and of the disposition 
in favour of Jap, delivering to Jap an Inventory of 
the whole titles, subjoined to which was a dooqueti 
bearing that it was the inventory of the titles of the 
house sold to Jap ; to whom, at the same time, Baird 
delivered a letter reciting the terms of the bargain, 
tod binding him pelf to deliver up the progress and 
disposition, on Jap's making payment to him of the 
price for which the bond had heen granted. Some 
interest had been paid on the bond when Jap's af- 
fairs became embarrassed ; and a compiitition arose 
between his creditors and Baird y the creditors in-p 
sis ting that the. purchase was complete, the properr 
ty of the subject being vested in Jap, while Baird 
was only a creditor on his funds for the price. 
Baird, on the other hand, contended that the sale 
was not completed until the payment qf the price ; 
that the payment was a condition suspensive of thd 



/ 
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sale ; and, at any rate, that he was entitled to re» 
tain possession of the title-deeds until the prim 
should be paid. The Court found *' that Baiid, in 
*^ respect he never delivered the disposition to Jap, 
*f is entitled to the house or to the price/'^ 

In the missives or minutes of sale, it t» therefore 
B safe and effectual provision for secu^ring the seller, 
to make it a condition that the title-deeds and dis* 
position to the purchaser shall remain undelivered 
in the hands of the seller, until the bond or bill gi- 
ven for the price shall have been paid. 

Another method of securing the price is, to make 
the sale conditional, depending on the pajrment of 
the price; and great caution is necessary ^in the 
framing of such a right. The pactum legis com* 
miasoruB of the Roman law, provided that, un-r 
less the price were paid before a day named, the sale 
should be void ; and Erskine lajrs it down that this 
may be made a condition of the sale by the law of 
Scotland ; and, where it has been made a condition, 
that it is suspensive of the sale, which is not under* 
stood- to be perfected till the condition exists. And 
he adds, insomuch is this the case, that though the 
subject should be delivered to the buyer, the pro* 
petty continues in the seller. ' This doctrine, as 
applied to the sale of moveables, where the interest 
of third parties interfiles has been justly combated J 
But, ift the present view the right acquired by the 



1 Bairdo^tiM/ Jap> August 1758, Mor. p. 14,156, vide iupra^'^, 69. 
* Ersk. B. iii. Tit 3, § ii. 

9 Bell's Com. p. 111. 0d Bdit, See on theoftine snlgeft, 9Mi Com. 
JToi. u p. 889, M EdU. 
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purchaser is merely personal, and the ccMidition con- 
sequently affects the personal right. 

If a purchaser were to receive a disposition con- 
taining a clause declaring that unless the price were 
paid against a certain day, the sale should be void, 
and the property return to the seller, and if he were 
to take infeftment on such a disposition, even al- 
though that clause were engrossed in the instrument 
of sasine, and so entered the record, it would be 
held to import no more than a mere personal obli- 
gation on the disponee, ineffectual against creditors 
or singular successors. But where, by missives or 
minutes of sale, the seller dedares that the sale shall 
be effectual only in the event that the price is paid 
against a day certain, and where no further right 
and no infeftAient is given to the purchaser ; and 
much more, if a minute of sale be so expressed as 
to render the sale conditional ; for instance, by de-^ 
daring, if the price be paid against a day certain, 
that the seller then and in that case sells, and so on ; 
the neglect to pay is suspensive of the sale ; and 
the seller may dispose of the subject to another. ■ 

There is a case illustrative of this doctrine, in 
which Young sold a house to Diinn at the price of 
L.2500, to be paid at Lammas following, otherwise 
the agreement to become void, and Dunn to be consi- 
dered as lessee of the house at a rent of L.225 
sterling. Dunn did not pay the price at the sti- 
pulated term ; and Young, without any intimation 
to hinv sold to another, and brought an action of 
removing against Dunn ; in which action the Court 

1 Steir^ B. i. Tit. U. §4. 
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decerned, (L e. they ejected Dunn.) * " Several of 
the judges expressed their opinion that, unless 
for the secondary bargain of lease, Mr. Young 
*' could not, without some premonition, have de- 
'* parted from the sale. Others, however, thought 
^* that in that contract, the ccmdition here inter-p 
" posed was to be strictly interpreted." 

From this decision, and the reasoning of the jud-* 
g^, it is evident that^ in order to render such a condi- 
tion effectual, the best mode is to make the sale con-* 
ditional ; that is, to stipulate that the price shall 
be payable to the seller on a day certain ; and the 
price being so paid, that he shall then and in that 
event . sell, and so on. And it will further secure 
the agreement, to provide that the intended pur^ 

1 YipuDg against Dunn, Mareh 9i 1785. Mor. 14,191. The ar« 
gunient urged for Dunn, the purchaser, was, that this was not a con- 
ditional sale, valid only on payment of the price against the stipu- 
^ted period; it wns truly a finished sale, with a clause entitling the 
■eller to resolve the hargfun in case the price was not duly paid ; and, 
therefore, he ought to have premonished the huyer, it being contrary 
to reason that he should hold the other party bound after the obli- 
gation otn his part had become ineffectual. — ^L iv. § '4. D. de Ifg^ 
Cpmmiu* The alternative condition, of the extravagant rent, on the ' 
sale becoming void, must he a bar to the action, as the only effect of 
such a penalty is to insure performance ; and upon performance of 
the contract, before a decree of irritancy be extracted, the pavty is 
relieved from all pena^ consequeikces. It is equally a penalty, whe- 
ther it be p th^ form of a sum of money, (ht of an extravagant rent. 
'to this It was answered, that in «ales, where the price is equal to the 
value of the subject, the doctrine of penal irritancies has never been 
admitted. The copditions of sale are to be observed in their literal 
sense. But there is here no penalty to be restricted by the agree- 
ment of parties, which a court can change. It has been provided 
that, in 'the event that has happened, the possession shall be ascribed, 
not to the contract of sale, but to a lease at a stipulated rent ; and as 
the seller can no longer insist in the sale, it would be unjust to* give 
that power to the purchaser. For the same reason, the equity of the 
rule adopted in the lex comtnissoria is not applicable to this case. 
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chaser^ ia case he shall not have paid the pUce' at 
the. time stipulated, shall be held as having pos-' 
sessed the subject on a lease for payment of a oer^ 
tain rent. 

But a sale may be complete although no price' 
has been fixed, provided the parties have bomnd th^n« 
selves to refer the amount of the price to an arbiter. 
Nay, in an old case in which the seller reft^red it 
to the purchaser himself to fix the price, the pur« 
chaser in virtue of (hat reference having fixed the 
price, the sale was held to be good. ^ When it is sti* 
pulated that the price shall be fixed by arbiters, the 
sale is held to be complete; and the stipulation 
would be Jield binding, although one of the partiei» 
should die before the arbiters had ascertained th^ 
price. Thus in one case . it was provided by mis- 
sives of isale, that the .price should be referred ta 
two arbiters, one to be chosen by each party. Pay-* 
ments to account of the price were made by the pur* 
chaser, and two. arbitera were appointed ; but, he^ 
fore they had fixed the price, the seller died ; an4 
his heir refused to fulfill the bargain. On the con- 
trary, by an adjudication on a trust-bond,, the heir 
endeavoured to carry off the lands* fiut the Court 
held that the reference to die arbiters ** was blnd«^ 
ing on the heir, and that he was obliged to ad- 
mit the price fixed on by ibe arbiters after the 






' £arl of Montrose against Scott^ March 13^ 163d. — Durie. Mor. 
p. 14jl55. The seller^ by a ticket subscribed by him^ referred the 
price to the buyer ; and he having fixed a price^ the seller attempted 
to resile; and argued that^ by the Roman law^ the sale was not 
effectual — " Quando qvantUas preiii confertur in voluniatem vel arbi" 
" trium etnptorvi'* But this plea was repelled, and tlie reference of 
the price to the buyer '* not held to be inconsistent with the laws 
** and practice of the klngifom." 
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^ deaih of the rtferer ; therefoM found that there 
'•* was suffirient evidence of a completed bai|^/' * 
- In settling the terms of a sale, . on missiTest or 
articles of roup, there is therefore no legal ofajeettoli 
to a clause whereby the amount of the price is re- 
fiorred to a mutual friend or arbiter* At the same 
time, it may be proper in such a case to insert a 
declamiion that the award of the arbiter, by whom 
the price is to be fixed, shall be binding upon the 
heirs of the parties, in the event of their deaths. 

It is ^common for the seller to bind himself in ge- 
neral terms by a clause in the minutes or missives 
of sale, to deliver a sufficient progress of titles to 
the purchaser* Out of this obligation a variety of 
questions may arise. 

• 1« Where the seller is aUe to show a progress of 
titles complete in his person, and that of his prede- 
cessors and authors extending for forty years back 
with no incumbrance, the purchaser must accept of 
it as a sufficient progress, unless he condescend on 
^ecific objections* 

S« But where the title rests principally upon pos- 
session for forty years, it will not be held sufficient. 
Thus, where a seller had possessed during the period 
of the long prescription, but to whose title there were 

> E«rl of Selkirk agiUnti Naamith, Jan. 17, ITTSi^Mar. €97.-^ 
Htules, vol. ii. 780. The point prlBcipally debated was* Whether a sale 
can be considered as complete until the price be fixed ? It was strongly 
urged that it cannot, and that here it never was fixed ; for althongh 
there was a reference, that reference terminated by the death of the 
party. But the answer which the Court held to be satisfactory was. 
That the reference to arbiters was equivalent to fixing the price : 
and that the death of a party could not annul a reference connected 
with a transaction effectual against heirs. 

^ Patonii^aifu^ Gordon, March 1782. P. Home. Mor. 14,170. 
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thefollowingobjectioii8,-~that iichBrtercOtifilrnied by 
the auperior wa8 wanting in the progrrisa ; that aome 
ckartera had no aaainea following on them ; and the 
warranta of saainea were* a*wanting ; it waa held that 
thla waa a title which a purchaser waa not bound 
to accept of. But as it waa probaUe, in thia eaae, 
that Uie aellei' might be able to make up a sufficient 
progress, time was allowed him for that purposes * 

The objection in the last case was to preacriffticMiy 
as a title, which waa said to be nothing more than 
an exceptio tempariSf liable to defences founded on 
interruptions. And that principle was more dis- 
tinctly recognised in a later case, in which a diarter 
and saaine, with fiftyHcme years possession, was held 
to be an insufficient progress. In thia case^ the 
title waa a decree of adjudication, in 1694, taken 
in absence against a minor, on which a charter and 
sasine had been taken in 16p6, ibllowed by posses- 
sion down to 1749. The adjudication was defisc« 
tive i and, eren had it been supported by charts 
and sasine* followed by forty years possesston after 
the expiry of the legpal, and the majority of the 
debtor* still it would have stood entirdyon pre- 
scripcfon, which is not a title that a purchaser ia 
obliged to accept of. * 

Where, therefore, a progreaa atands on prsscrip* 
ti<m Alone^ a purchaser cannot be forced to accept 
of it as sufficient. Hence, it is the duty of the 
agent for the aeller, when he finds the titles of hia 
client in that situation, to stipulate that the pur« 

> Nairn against Scrymgeour, June 13, 1676. Dirleian* Mor. 
14,169. 

* Little against Dickson, 14th Febroary, 1749. KWc* Mor. 14,177. 
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chas^ sliall accept of tHem as they stand, leaving 
it to the purchaser to judge of the nature of the se- 
curity they afford ; since it will be easier to settle 
tbe point preiious to the sale than after it has taken 
place, Miien it is either expressed or implied that a 
Ic^al progress must be given. 

3. There are some cases, however, in which the 
title of the seller is truly unencumbered, and in' 
which al^al title may be properly made up by the 
purdiaser ; but w^ich, notwithstanding, a pur^has-^ 
er will not be compelled to accept of at the risk 
ef engaging himself in law-suits, in order, to es- 
tablish the validity of the title. Thus, a seller 
held the lands which he; had sold, under a con- 
dition ingrossed in the sasine, that he afaoald not 
sell or dispone the same, and declaring any sudi dis- 
position to be void and null. The purchaser being 
doubtful of the seller's powers under such a limita- 
tion, brought the question before the Court by a 
suspension of a charge for implement of the minute.- 
In that action the seller pleaded, Ist, Thatl^e deed 
containing the restrictions bad never been recorded 
in the register of tailzies ; and, 2d, That it con- 
tained no irritancy of the contravener's right. There 
seems to be little doubt that the seller's plea was 
good, and that the sale might imve be^ rendered 
effectual ; but the Court found that the purchaser 
was not bound to accept' of the bargain, and stand 
the chance of an after cbisUenge, on grounds so^ 
doul^tful.^ 

* Lockhart against tJohvuion, 13th July^ 1742. Kilk. ]^Qr. 

p. u,jT6. ; 
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In a Rubsequent case, a decision to the same efi 
feet was pronounced. In that case lands had beea 
purchased hy minute of sale, implement of which tlie 
purchaser suspended on the ground, that the seller s 
right was a tailzie, containing prohibitory, irritant, 
and resolutive clauses directed against selling or con- 
tracting debt. It was answered for the seller, that the 
tailzie had never been recorded. The Court declined: 
decidiiiguntilthe heirs of entail should be madepartiea 
to the action, but at the same time it was observed 
from the bench, that even if the heirs were in the 
field, there would be no occasion to decide the ques- 
tion under the entail statute, (1685, c. 22) seeing 
that the tailzie imported at least an obligation, and 
as the sale as yet was in nudis Jinibus contractus^ 
without any money having been paid, the Court 
Would never find that the latter obligation by the 
aale should prevail over the prior one in the entail. ^ 

In these cases, and in every case of the kind» 
where the entail is defective or unrecorded, and the* 
purchaser enters into the transaction with perfect 
bonafides^ the sale may be completed, and the pur-» 
chasePs right rendered secure. But where the 
transaction is brought before the Court under simi- 
lar circumstances with the above, the decision will 
be the same ; and the purchaser will not be forced 
into a competition of rights with the heirs of entail. 

4. But although: purchasers will thus be re-* 
lieved from all danger, where they have contract- 
ed with a person whose right is qualified, there 

' 1 Tait agaimt Lord Maxwell, 80th Deeember, 1743. KUic. Mbr. 
M4,l7r. 

6 
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is one qualification of the seller^s right from whidi 
a purchaser has nothing to fear. 

It is the more necessary to mark this qualification» 
as it closely resembles a restriction whidi not on-^^ 
ly requires the attention of a purchaser, but whidi 
may be attended with yery serious consequences. 
The qualification alluded to is a power of redemp« 
tion, which» under the act 1469» c« 28, might have 
been exercised at any time, — it entered no re* 
cord; and so was not discoverable from the records ; 
but thedanger and hardship of such a burden were re*' 
moved by thestat 1617» c* 16, which requires every 
right of that nature to be recorded in the register of 
sasines. Hiis, no doubt, obviated the original dan- 
ger. But a second danger arises from the fact that 
if such a power of redemption has been duly regis* 
tered at any period, although beyond the period of 
the long prescription, it may be exercised so as to 
cany off an estate for a very inadequate price. 
There is a remarkable example of * the effect giveu 
to this principle in a case in which the hardship on 
creditors was very considerable, and in which the 
question seems to have been keenly contested. In 
that case Cunningham in 16S3 was infeft irredeem-^ 
ably in the lands oi Meikledale. In 1643 he sold 
these lands to Scot, who was likewise publicly in^ 
feft ; and in 1669 Scot sold them to Elliot^ who ob* 
tained a crown-rcharter, with a clause of nopodamu^; 
and, upon that title the lands were possessed by Elliot 
down to I727» when Elliot having contracted debt, 
the estate was brought to judicial sale. Jn the course 
of this action. Maxwell produced a right of rever- 
sion, dated in 1663, duly recorded in terms of the Act 
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1617, c. 16, which right of reversion he contended 
qualified all the subsequent rights to the lands. The< 
Court found *^ that the reversion, bfting rostrate- 
** in the register of sasines and reversions, does not 
•• prescribe."* 

This case shows the danger which may arise from 
a recorded right of reversion ; and this is one of 
those dangers which merit particular attention on 
the part of those acting for purchasers. But there 
is one species of this right of reversion which » 
though it may at first sight alarm a purchaser, ia 
yet jM-oductive of no danger whatever^ 

> Slliot agatnst MazweU, Juk 17S7, Karnes, Mot, 10,977. In Ihk 
etm the •ignment prineipally insisted oa, besidas the danger which 
such a right produced on the commerce o'f land, was rested on the ef- 
fect due to the statute 1617, c. 13, hy wjiich the positm prescription 
is established. That statute declares, that persons possessing for 40 
years, without interruption, shall only be obliged to produce a cbartar 
and sasine of the lands, or instruments of sasine, one or more, conti- 
nued for the space of 40 years ; and this clause of the act it was argued, 
M it contained no exception of reTersions, was effectual againsi them. 
The other clause of the aet it was said refers to the negative prescript 
tion, and declares thataU actions " shall be pursued within 40 years ;" 
and then there is an exception with regard to reversions, in these 
terms — '* That actiona upon reversions, engrossed and registered, 
'^ ought to be perpetual." It is, therefore, in reference to the nega* 
tive prescription that this exception is made, without which the ground 
of action would have been cut off. Were the reversion good against 
the positive preseriptioD, it was maiiitained the commeroe of land' 
would be destroyed, as no purdiaser could be safe* unless he had 
searched the records from 1617 downwards. The answer made was, 
that the exception was not an exception from any particuhr clause 
of the aol but fnm die aet itself, and from the positive as weU as the 
ntgMive pnacripdon ; that the records are entitled to favour, but 
that it was incongruous that one who had purchased contrary to what 
appeared on the face of the records should plead favour, merely because 
it was troublesome to search the records. The argument for the par.* 
ty entitled to the right of reversion prevailed. 
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. For example^ a person deairdus of preferring an 
heir-male to an heir-female» may give a povirer to. 
an heir-male to redeem. But this po^er of redemp- 
tion applies only when the right comes into the 
person of the heir-female, from whom the heir-male 
is allowed to redeem. The previous heirs-male 
have no concern with this right of redemption. 
They possess a full and unburdened right of pro- 
perty. 

This rule is illustrated by a decision. Certain 
lands were conveyed by Thomas Clayton to his son 
James, and his other children ; and the deed dedared 
that James Clayton should have power to divide the 
lands amongst his male children. ^* But in case 
'* the said James Clayton shall die, leaving only 
^* daughters, then, and in that case, it is hereby ex- 
** pressly provided, that the lands, and others before 
'*' mentioned, shall be redeemable by me, or my 
*' heir-male for the time, from the daughters, one 

or more, of the said James Clayton, my son ; 

upon our making payment to the said daughters 
*• of the sum of L.900 sterling, the said lands shall 
'* be redeemable for the space of six years after the 
<' death of the said James Clayton, my son ; but 
** thereafter shall be irredeemable, and become the 
** absolute property of my said daughters/' 

James Clayton, the son, sold the lands to Graham 
for L.I7IO sterling; and as the son had a daugh- 
ter, and the heir-male entitled to redeem, was, 
alive, the purchaser, on that ground raised a process 
of suspension of the payment of the price. The 
case was reported to the Court, on memorials, by 
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jLord Ju&tice Cleark Macqueen, and .the letters were 
found orderly proceeded."* 

' Clayton against Graham, fell's Svo. Cases, 1790—92. K. Clause, 
'No. I. Also noted in Mor. p. 8941. In diis case, the right of 
jredemption wio in^er^ in 4he infeftment 4n favour of the seller : 
and the purchaser mfiinttined that thcsreby the right of reyf^raictii 
.was fully est^^blished. Jhe seller answered,— That tlie settlement 
nnder which he held was no note than a simple dettiiiatioti« 
.which left (lyp the entire controul, aqd gave to his children lus 
xnore than a jpaere spet n^ce«4riof|M. T)^ejre was no.douj^t.a pow^er of 
redemption^ but that was ooly in a certain event ; and although \% 
jnight have been effectual against bis daughters, it could not be effec« 
iual «gain«t lumfiatf* Had the hei^-male been introduced intotht 
destinatioii, hiarig^t might have been defeated by .the, seller, f^nd the 
^sser eventual right must share the same fate. Were a power of rpm 
demption, it was said, to produce the effect contended for by -liiepur* 
duuer, an entail might be createdt HQt discocrer3ble from Ae record of 
.entails^ and without either ijrritaut ^or resolutive clauses. Here thf 
fee of the subject was in the ^ll,er; an^ as there is no provision 
for limiting the right of property in the charger^ or preventing 
him fh>m selling, he must have a power to defeat tbe right of Ee» 
demption* The |ell^r had no QAcas^op, he maintained^ to dis- 
pute the d(>ctrine, tha^ rights ^pf reversion, ivhcn properly exe- 
cuted, are real rights limiting property ; l^e merely contended 
that, where a pn^rietor has namod a aeriea of heirs, apd coo^veyed so 
estate to them, upder norestndntp or limitations, the drcumst^upe of 
having limited the estate, in the event of the succession opening to 
a remoter heir, ^ill not change, by implication, a simple destina* 
■Aon into a strict eataiL The eventual power of redemption was 
jiirected against )iis daughters oi}ly ; and it must depend on the will 
of the seller ^iirhether they shall succeed ^ and, conseouently, whether 
such power shall ever exist 

Okservedon the BenekfT'A clause of redemption, in the event of 
fhe succession devolving on feipal^s, was f|requently to be me( with in 
old entails. }n ^s pase, tl^e Court thought that the power of re« 
demption was equivalent to a clause of return ; that it could not have 
been defeated by a gratuitous deed, but c^n have no effisct against an 
onerous one* * 

* In the report of this case in J^lts Cate^ it is said> by evidem 
imistake, that the letters *' perf su^pende^." 3ut this is pot the 
meaning of the reporter. The letters' were found orderly proceeded ; 
«is the observation on the bench shows, and as further appears from 
fhe Note ii) the pictionary. See Mor. p, 8346.— £4>itor. 
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This power of redemption^ therefore applies on-* 
ly to the person against whom it is directed ; and 
there is a case which not only confirms this doctrine, 
but gives an example of a very Ingenious method of 
overcoming a difficulty, in the case of completing 
thQ titles of an heir, where there is a doubt as to the 
existence of a preceding heir. Mungo Graeme, as 
immediate younger brother of General Graeme, was 
supposed to have perished in an expedition for esta- 
blishing a communication with China by the Cas- 
pian Bba ; and, therefore, had bis iiame been in^ 
serted in the destination in favour of Geherat 
Graeme and the other substitutes, the next heir of 
General Graeme could not have been entered, fratb 
the want of evidence of the death of Mungo Graeme. 
On this account, Mungo Graeme was not named in 
the destination ; but, in order to give him his pro*« 
per place, should he or his h^r-niale ever appear, 
the malcer of the destination declared that, on the 
death of General Graeme (the immediate elder bsoM 
ther) without heirs-male of his own body, the landsf 
should be redeemable from the person succeeding to 
General Graeme or the heirs-male of his body bj^« 
the said Mungo Graeme, or the heir-male of his 
body, or from any posterior substitute in posses- 
sion, on payment of L.6 Scots, &c. By this pro- 
vision, meant clearly to regulate the succession on 
the failure of General Graeme, a right of redemp- 
tion was directed against the heirs succeeding to 
General Graeme. And General Graeme having sold 
the estate to Moucrieff's trustees, for L.S6,000 
sterling, they, in order to enable them to pay in 
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tafeQr, suspended H cliarge for payment of the pdce, 
on the groui^ tb^t the lands might be taken bgr 
Mungo Qr^rae or his heirs under this right of re* 
^emption. But the G^urt refused the biU^ bdng 
unanimously of opinion that Gt^n^ral Gneme w» 
ali^lute proprietor of tjle estate ; that he held it 
fk*ee and unlimited ; and that the purchaeem Wejr^ 
in perfeet safety to pay the ptice. ^ 

It is thus obvious, that although a l^eversion, or 
power of redemption, if once recorded, will be ef** 
fectual, even against a purchaser, notwithstatttUng 
the lapse of the kmg positive prescription, yet when 
directed against one member of k destination^ al<- 
though effectual against him, and all who succeed 
tb him, it is perfectly ineffectual against any piritfr 
member of the destination, at least in all onerous 
-transactions with third parties or purchasers.* 

1 Grene's Trustees againit Moncrieff^ Trustees, If 9K SeW^ 
Svo. Cases, Voce Clause, No. 2, p. 147> Mor. 4329. In this case 
the clause of redemption contained in General Grseme's titles was 
in the following terms :<^*' In caise Of thc^ death oi^ the said 

General D. Gr^me without heirs-m^ of his oi^n body, th^ lan^^ 

baronies^ &Cr shall be redeemable by Mungo Greme^ second IftW- 
'f ful son of the said deceased James Grsme of Braco^ or the heirs* 
'* male of his body from die person succeeding to the said General 
'^ D. Ghneme or the heirs-male of his bo4y^ or from any other of the 
^' substitutes, &c. by payment to the person so in possessiouj of die 
<' sum of L.Q Soots money upon any term o^ Whitsunday or Marttn-r 
^' mas the said Mungo GranQo or his heirs,male shall think fit'* 
But the deed in which the destination was inserted^ contained no pnK 
hibition to seller to contract debt ; or to alter the course of succession, 
80 that General Greeme was in effect i^bsolute fiar under a mere simple 
destination. — Eoitor. 

s Tl^is does not appear to be the precise import of the decisions r^ 
ferred to in the text. The principle of decision adopted by the Court 
seems rather to have been that the meniber of the destination by 
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. Where an objectiou occurs, sndk m will entitle 
a purchaser to resile from the purchase, and which 
objection the seller cannot remove, the purchaser is 
not entitled to insist on retaining possession and 
withholding payment of the price ; he must either 
depart from the objection, and take the title such a^ 
it is, or he must renounce the bargain entirely and 
confine himself to a claiiQ of damages. This doctrine 
is supported by a case in which Aikman having sold 
to Hepburn, and there being a defect in th^ pro- 
gress. Cheap, on hearing of this, purchased from 
Hepburn ; and then, founding on the objection^ he 
refused either to pay the price until . the abjec* 
tion was removed, or to give up the bargain. '^ The 
Court found that the purobc^r is bound either tp 
accept of the disposition and progress offered, <^r 
to depart from the bargain, and repone the ael- 
** ler to the possession ; and in respect it appears 
^* that Mn Cheap knew of the defect in the progress 
<< at the time when he had made the bargain with 
Hepburn, therefore find him liable in expenses 
of process." And this case having been ap- 



whom ihe sale was made» was ndt hinsdf fettered by the destiiMtion 
in the coune of which the power of redemption occnned. That in 
shorty it was a mere simple destination^ defeasible gratnitoosly by the 
substitute in possession. In the last qiioted case of Greme, for ek- 
ample^ General Grvme*s power to seD or burden Uie lands, would 
ha^ been as unlimited, and a tiUe flowing from him would have been 
as valid to a puidiaser, had Mungo Greme been in existence and 
ready to exercise his power of redemption ; whidi was, at best^ mere- 
ly a conditional power, dependent on the decease of General Grcne 
without bars of hia body, and without haying done any deed to de- 
feat it. — ^finiTom. 
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peided; it was affirmed in the House of Lords 
L.100 costs. ^ 

' The preceding observations and cases apply chief* 
ly* to missives or minutes of sale ; what follows has 
relation to the terms of. the articles of roup, and the 
questions which arise out of th^m. 

SL Articles of rtnqi, — ^There is a material didt 
tinction between a- sale on a rental, and one on a 
slump bargain. The former almQst inevitably leads 
to disputes, while the latter is calculated to avoid 
every misunderstanding. There has^ accordingly, 
been intitoduced into the usual style of the articles 
of roup a clause, whereby it is declared '* that thft 
** upset price is not understood to haVe any^ . re^ 
^ fefence to the rental ; and, therefore, the purdias* 
f* ers and offerers must satisfy themselves of thi9 
** justness thereof before the roup : And it is here* 
*' by expressly declared that no objection against it 
*' shall be competent thereafter/' This clause is 
intended to make it a slump bargain, which, whe- 
ther the rental increases or diminishes, shall have 
tko effect on. the price ; and so it has been setded by 
the decisions of the Court. 

Thus in a case where an estate had been sold un« 
der articles of roup containing a clause in the 
above terms ; and the purchaser had paid the price 
to within L.1500, he stopt short, and insisted 
that the rental was not agreeable to the rental >ex« 
hibited ; on which account he. "Claimed a deduction 
from the price. Tbe seller opposed to this the 

1 Aikman against Hepburn and Cheap, lOth Dec 1773, Fac. CoiL 
Mor. 14,179. Hailes, vol. Up. 509. 
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dause In the articles of roup, aa a completQ qH^WW 
to the claim. To which the purchaser replied. That 
these dances, which are oammon in sales, are intend- 
ed to prevent parties from redudng a transaction* on 
aoooont of trivial inaccuracies, but were neverintmtdt 
ed to cover a fraud, or even a defeic^ whieb, if kno«« 
at the time, would have made a material difference 
in the transaction ; and here the difference was eqMl 
to L.1500 of the price. The plain answcs:' to this 
was, That the estate was neither exposed nor pue* 
chased by a rental, but by way of a slump bam 
gain, whweby the purdiaser was to take the estate, 
kitttum et tale^ as it stood ; and it was conditioned^ 
in the articles of roup, that the price was to have 
BO reference to a rental. The Court found the 
letters orderly proceeded, with expen8e8-^--tthat is, 
they found that the purchaser had no right to re^ 
tain th^ balance pf the price.* 

This juc^^ment fixes precisely th^ effect of such a 
dause in the articles of roup in thecase of a voluntary 
sale ; but, in the ease of a judicial sale, where the ren* 
tfd is taken with more care, and the upset price fixed 
on proper evidence, it may appear that any errov 
;^i the rental, and eonsecjuently in the upset price, 
ja to be differently judg^ of; and, of course, that 
a different inderpretaikin ought to be put upon the 
dause.. The decisions of the Cqurt da not howe v^a* 
give oountenanee to such a distinction. This apt 
pears on reference to cases which have arisen out of 
judicial sales, and in which the dedsiona have been 
founded on the clause in question. 

* Urqubart against Lord Elibanll^^ 8th Feb. 176», fPac. Coll, Mor* 
14,163. 
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A wmy remarkable ease of this kind occmred ia- 
1785. In that case the purchaser offered to prove • 
that there was a deficiency of 96 acres, of which^ 
46 were woodlands; the estate, in the a4vertise^- 
ments, and plan and measurement, being described) 
as eonsisting of 1710 acres, of which 146 were co#; 
vered with wood, whereas the whole amounted to. 
no moi:e thap 1614 acres. The defence against this) 
demand was. That the ups^ price was fixed witl|«c 
out any r^ard to the measukiement, which was mere-, 
ly descriptive of the subject ; that this was there«^ 
fore no essential condiUoti of the bargain ; and that 
in a judicial sale, a claim pf this kind is quite inad^ 
missible ; and, accordingly, the Court found no de^ 
duction due to the purchaser from the price. ^ 

In another case, in which there was a 8hort*4X)m« 
iag in the rental to the amount of onen^ixth, it was 
distinctly stated that the chief object of the judicial 
Matal was to ascertain the bankruptcy ; and thatt 
in the interval which preceded the actual sale, manj/r 
alterations might occur, into which it was the dutjp 
of intending purchasers to inqture ; and that ncM 
thing but pn. undue concealment of facts could ant 
nul a.jiididal sale, btheorwiae unexceptionable. The 
Oourt, in thia case also, riftited to give imy deduction 
from the price.' 

These eases, however, must be4istinguished from 
thq case of a sale, where the seller's title to part of the 
subject sold is defective ; for although that €ireum<» 

^ Hannay against Creditors of fiargally, 96th Jan. 1785, Fac ColL 
Mor. ISbSSA. 

t Inglis against Dempster, 97th June« 1788^ Fao. CoU. .Mor* 
1S>336. 
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atanbe may dimmish the lental, and although nocfr-^ 
cumstan^e dimimshing the rental, can , under the ahove^ 
dedarailonsr entitle the purdEiaser to an abatismexit 
c^ the pidcet yet^ on a fair construction of that 
dkniae, the casev where the seller hss no right to^ 
part of the iubject sdkU does' not fall under ther 
d^use, either m its words or meaxiing*' This dia^ 
tinction has accordingly been, in variably recognized*, 
by the Court. Thisisprovedtaapartiealarman- 
Her by a case in which the distinction is completely 
marked, from ihe circumstmice of a diminution aris«^ 
ii^ frdm both causes^^^thd Court giving a d)educ- 
tioBf from tlie price corresponding to the subject, ta 
whidi the seller had no title, but refusing any de* 
duction on account of a defalcation in the wntal*' 
In this ease, some houses, that had yielded rent 
when^ the. judicial rental was- taken; had become 
tuinous, and yielded none ; atnd the rMts of o&er 
parts of the. estate had fallen nradi' below the rent 
put upo& them in the judicial reaisi ; while, at the 
some time, the seller had no title to one-fourth part 
of his teindsi It ie nee^ess to rdfer to the argu* 
ments. The Lords found ^< that the purchasenr 
•< were entitled to deduction of a fousthr part of 
^' his teinds ; and repelled ibe haill ether deduo-^ 
•* tions claimed/*' 

On the same princ^la; oxr which a deduotion' 
was giTen for the want of a title to the teinds, ar 
deduction was given for the want of ahfreehold qua^ 
lification.* 

1 Wilflon 4^jij# Campbell, 14tli Not. If64, Fid. CoU.« Mofv 
t%9S0«: 

« M'Laine ogamsiM'StSXl, 8Sd June, 1757, Fac CoU. M or. U,MU 
The ItndB were deaeribed in the dii^oattion aa »« two medi-laiid ; and 
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. But a more difficult question arose iu the sale of 
Balth^ock in Perthshire, In that case: the lands had. 
been church land$« and were originaHy held in feu 
of the abbots of Scjoon for payment of a feu^duty 
valued at about L.30 sterling pei* annum. Sir IUk» 
bert Aytoui who was feaar of the lands, about the 
b^iming of last century obtained a signature fromr 
the crown, empowering him to purchase up the,feii4 
diuty and superiority* at ther same rate which; 'fay 
king Charles' decree-arbitral concerning tehids, was 
declared optional to die crown. But in the crown 
diarter, a power of redemption of the feurduty wan 
reserved in favour d the crown.' Sir Robert 
Ayton accordingly purchased' the feu*duty and sii« 
periority from the Lord of erection, under theabove 
power of redemption in favour of the crown. Sir 
Robert's diarter bore, the lands to be held in feu for 
payment of the duties in the old investitures ; and 
in narrating the right- from the Lord of erection, it 
was provided that Sir Robert i and his heirs, &c. 
should retain the feu-duties until they were redeem** 
ed by the crown. The titles continued in tUm form^ 
although by 17Q7f c. 11, the power of redemption 
by the crown was renounced, *< that the feu^duties 
'* might remain with the Loids of erection, and those 
^ having right from them, irredeemably and for 

although the dispoaition aai^ BOthiDg of a vote, yet it was admitted 
thkt the lands, at the time df tlie sale, hiid heeit giTeii out as affbrd- 
ibg a vote. But it waa denied that anch a verbal agreement was rele« 
Vant to resolve the sale, or abate the price ; and that it waa indecent 
and unconstitutional to put a value in money on a vote. The Court 
found it ** relevant to diminish th^ price of Uie lands, that it was in- 
*\ tended by the parties that the lands should entitle the pttrchaaer te 
''^freehold qualification**' 
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ever." And when the lands came to be exposed to 
judicial sale, they were stated in the prepaped state 
at the gross rent of L»133, 9s. Td., but as holding 
ffiXi of the crown for payment of the feu-duties in the 
old titles converted at certain rates to L.16, Ss. Id., 
kariiig a free rental of L.90» Is. 5d. | and at that 
Tafaie they were exposed to sale and transferred to 
theipurotiasep, with all right, and interest formerly 
ip^tbe preipvletor of these lands* The purchaser, 
under this title, claimed right to the lands disbur- 
dened of the feu*dutie8. But there being a clear 
reversion to the heir of the bankrupt, afterpayment 
of the debts, in respect of which the sale had taken 
place, the heir brought an action against the pur- 
chaser,' in which the question raised was. Whether 
the subject was purchased under the burden of the 
feu-duties. The purchaser maintained that it was 
not ; because, in the articles of reup, it was stated 
that the lands, as they stdod in the person of thiai 
former ][ffopr]etoF, were scdd and disponed to him i 
and that^ as the foiimer' fm^prletor held them un- 
burdened, so he the purchaser was entitled to hold 
them. He defended himself besides, on the clause 
BOW under oonsideration, which declares that no 
change on the rental shall afford a claim of deduct' 
tion from the prioe ; and as he would have been 
entitled to no deduction in the event of a diminution 
of tlfie rental, he co]i|d not be I^^14 li^blf; for any 
additional price in conaequenee of an increase of 
vahie. But the Court were not moved by this reason- 
ing ; they considered this cajf e as AQt falling und^r 
this clause in the articles of roup ; they held the 
lands to be sold under the burden of the feu-duty ; 
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tkat the dfiduotioo of tbe f6u<4uty^ in gtrlking tb# 
loife^ waB a compleite iQdiqution of tbis ; tk^ t^ 
rigbt to the feu-duty standing upo^ tbe right qf re<^ 
feMtioa a9d the statute 1707» formed in effect a i^ 
parate estate, which had ueither be^n exposed t9 
sale nor intended to he purchased ; aud hence, tha( 
the pu^haser could not iomL Jdfi hoJid the suly^^ 
mhwdeiied. The Court, therefore, put it in the 
^ion of the purchaser to renounce bis purcbeae ; 
but, if he should retain it, thef held him bound to 
'' pi^ an additional price corresponding to the value 
** of the feu'^uty in question, deducted from the 
*• rental." ' 

There is another class of cases, where the Court 
give relief to the parties who have entered int^ a 
contract of sale under any material misappreben* 
fiion. This differs essentially from the former qme. 
The decision in Campbell of Blythswood's case, aff 
fords a good example of such an errw in ^^bsffintfa^ 
lUma^ as will be sufficient to vacate a ooutraot of sale. 
The heirs of line cf Camjdiell of Bl)^hswoad brought 
part of an uBontailed estate to sale : it consisted ^ 
seven borough acres in the neighbourhood of Jlenp 
£rew. But, in fixing the upset price, the proven 
rental of two and a half acres only was takeu* The 
heir of entail of Blythswood^ who was the purehasr 
er, contended that he had piu^chased the whqlf 
aeven acres, because the whole seven were euum^^ 
rated in the summons of sale, and in the artides qf 
roup I and in the minutes of sale, the whole uneu^ 

^ Blair of Balthyock against Murray^ 16th Joly^ 1790^ reported in 
Belts Com, Vol. IL p. S26> in Notes, Uh edit. And see on this sub- 
ject generally. Belts Com. VoL ii. p. 3269 tt. seq. 4M edit. 
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tailed acres were declared to be sold. On tbe 
other hand, the exposers referred to^>the Advertise 
ment in the newspapers and the proven rentid, and 
to the state of the process, in order to prove that 
Yio more than two and a half acres wece sold. Her^ 
there' was a emnplete missqipreheMion : €tkt sellers 
exposed cue -subject, , and the purehasefr imagined he 
4jad pArdiafeed a different on^. The Court IMi 
down this rule, that every sale, whether voluntary 
or judicial, may be set aside by an errcr in subOan^ 
tirUibM; *' not will a decree of sale be sufficient to 
'^ bar a purchaser from pleiiding such an error, as 
" was determined in the case of Dalmahoy. But 
** here Ho deoree has been pronounced ; there seems 
*< to have been an error on both sides } and neither 
^< party is entitled to take advantage of the other^s 
'* mistake/' The €ourt found that no more than 
two and a half acres weiie sold ; but aikiwed the 
purchaser to reject the purchase. ^ 
. Every^ase of error m substantiaMus must ne- 
cessarily depend on its own circumstances, and has 
t^ly no connexion with those cases depending on 
the terras of articles of roup,* And we may distin« 
guish here, Ist,- Those cases whtre errors have* been 
committed in stating the rental, and which are 
completely excluded by the clause above referred to 
hi the articles of roup. 2d, The case of a sale, of 
property, to which the seller has ito right, will en- 
title the purchaser to relief. The case of Loyd's 
against Paterson's Creditors, is no exception to this 

1 Hepburn and Sommerrille against Campbell^ 4th Jaly^ 178l« 
Fac. CoU. Mot. p. 14,168. 
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rule. ^ 3d, A thitd clasis of cases is, that of capes 
where an error if^ subhtantiq^Ubtuf has taken place. 
Anc} ho^iyeyev apt these cases are to be confounded 
by a careless examination of the circumstances, they 
ve in effect essentially different ; the decision of 
them depending on totally different grounds. 

The ne^t part pf the article^ of roup worthy of 
notice, is that which describes the nature of the title 
of which the pUrdb^r is to be bound to accept ; and 
a^tfais is entirely a^ matter of convention, the parties 
may arrange it in th^ way most convenient or agrees 
able to themselves. If the title of the seller be de* 
fective, the defect ought to be fairly stated iath^ 
artides pf roup» and the nature of the vight which 
the purd^aaer is to receive correctly specified. Ther^ 
is no deception in this ; and the purchaser must 
consider how far he may depend on the title, and 
proportion his offer accordingly. Neither party in 
such a case has reason to cqmglain of the engagement 
which he undertakes ; and neither can resile from 
an agreement pa^e, with all Its consequences fully 

* Lloyds against Paterson's Creditors, 13th Feb. 1783, Fac. CplL 
Mor. p. 12,334. In this case, certain subjects With a house, valued, 
in cumub, were purchased, at a judicial sale. Before the scheme of 
division was finally adjusted, the house was reclaimed as not being 
the property of the exj^oser ; whereupon, the purchaser insisted for a 
deduction from the price, corresponding to the value of the house thus 
evicted. The Court, in this case, thought that the purchaser, if. he 
chose, might renounce the bargain altogether ; or that, if a separate 
▼alue had been affixed to each subject, he might have renounced the 
bargain as to the particular subject evicted. But the purchaser de- 
clined to renounce; unless a considerable sum disbursed by him in 
improvements was repaid ; and therefore the Court refused to grant 
him any abateftient ;-^So that it seems to be correctly stated in the 
text, that this case forms no exception to the general rule.^EDiToa* 
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before him^ There is an illttstration of this doctrine 
m a case in which no title was produced in tfai^ peN 
Son of the seller. But that was a sale at the in«* 
stance of creditors, who had stipulated, in the; arti-^ 
cles of roup, that the creditors exposers ahould as^ 
sign to the purchaser their debts and rights, with 
warrandice to the extent of the price, and that he 
should accept of certain titles specified in an invent 
tory ; and the C!ourt found the purdiaser bound to 
accept of this, defective as it was, since he was 
bound to accept of it by the artides of roup, i If^ 
thei^re, the nature of the stipulation be fairly 
put in the view of the pui^chaser, so that h^ may 
take it into account in making his offer, it is a legi« 
tlmate paction, to provide that a certain title, how^ 
ever defective, shall be accepted of as sufficient. 

> Hay D^titj/ Pauton, 10th July^ |783, Fac Coll. Mor. p. 14,183, 
The saiiie principle of decision was adopted in the recent case df 
CanPathera against Scott, &c., 86Ui May, 18125, Shaw and Danhp, 
IV. 84, in which the Courtt by a migority, held, that in the case of 
a purchase at a judicial sale, where the offerers were put fully on their 
guard, by a clause in the articles of roup, requiring them to-'' satisfy 
themselves as to the validity and si(fficiencif of the title deeds and other 
rights to the subjects under scde," the purchaser was not thereafter en- 
titled to set aside the sale on the ground of defect of title in the seller, 
•eeing that there was no fraud or concealment on the part of the ex- 
posers, and that althougl) the prc^ess of titles were defective, yet still 
the substantial right of property was in the seller, and the defect of 
title auppliable. See also Anderson against Matheson, 4th Decern. 
1818, Fac. ColL, which however was not the case of a judicial sale. 
In that ease certain titles were declared, by a clause in the articles of 
roup, to be a sufficient progress, with which the purchaser was to be 
considered as satisfied, and not to state any objection against them, or 
the disposition to be granted by the seller* In a suspension of the 
payment of the price, raised at the instance of the purchaser, on the 
ground that farther steps were necessary, in order to coHiplete the 
title, the Court gave effect to the clause in the ai ticks of roup ; and 
pf course found the letters orderly proceeded.-*£i)iToa. 
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Another partiiiinlar of eonaiderable irtiportance nsu*- 
ally settled in ihe articles of roup^ is the findinjj^ of 
caution for the price. It is usual to bind the highest 
offerer to find caution for his offer, vrithin a certain 
number of days, under the penalty of forfeiting thc^ 
purchase, which in that event is made to devolvei 
on the next highest offerer. ^ 

This is by no means a propei^ clause ; because aa^ 
offerer in this way is fettered, where he happens not 



1 This obligation h kbpM^hf t> dkiiiM in the artidefd of rimp^ 
binding the highest offerer to find caution for the price within thirty 
days; and on. his failure so to do^ devolving the purchase on the next 
highest offerer, under a similar obligation, and so oti dfdwti wains' j 
intittSHBdn <tf the d^wliMlnn^ btitig made Within tell dtfys df the* pit* 
oediag o£ferer'fr failure te find eaution, and the offb«r so failing beii^ 
bound to make good to the exposer, the amount of the difference be- 
tween his offer and the offer taken. I'his clause, n^hidh i«>held td 
have been inttfoducdd solely for tlM benilfit of ihe expoter, H litfendtd 
wiib evident hardship to the bidders at the sale ; for even- the seooad 
highest offerer may be kept in suspense for forty days after the sale, 
and the remaining offerers for a much longer period. The result o^ 
aeva'al decisions concerning thd object and import of this clauMj 
seems to-be, 1st, That on the highest offerer's failure to find caution^ 
it is optional to the exposer to take the highest offerer without cau« 
tion, or to re-expose the lands, or to devolve the purchase on the se- 
cond highest offerer ; — although the soundness of this construcdou 
has been doubted. 2d, That where, on the highest offerer's failure 
to find caution, the exposer has made his election to abide by thesaloj 
without re-exposing, and has gone so far as to make a requisition on 
the second highest offerer, to find caution, the second offerer, on find« 
ing caudon in terms of the articles, has full right to the purchase, and 
cannot be deprived of it by any subsequent attempt on the part of the 
highest offerer, even with concurrence of the exposer, to implement 
his bargain. 3d, It is now settled that the exposer's claim against 
the highest offerer for the difference between the amount of the first 
and second offer, is not of the nature of a penalty, but properly a 
debt arising ex contractu. See, in support of the doctrine stated in 
.this note, the cases referred to iu tlie text, and also Bell's Com, Vol, 
ii. p. 318, et, seq. iih edit an4 autkoriiies there ct/e<^.— fioiTOa. 
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to be preferred, by the chance of the purchase de* 
volving on him* pr, at least, of bis being engaged 
in a question where he Im t^o proper interest, and 
prevented from making any other purchase juntil 
the chanice of being called on is oyen Besides^ all 
the advantages which the seller can derive from it 
will be sufficiently secured, by a clause enabling him 
on the purchaser's failure to find caution to expose 
the subject of new, holding the person preferred afe 
the former sale liable to any loss that may ar^se 
from nourimplement gi his obligation. 

The clause will be found in the foot note ; ' and 
it may be proper tp take notice of the interpreta- 
tion that has been put upon it by the decisions of 
the Court, The clause is not always expressed so 
^s to giye a power to the selleir to deyolve or not, as 
he may judge proper ; wd where it has been ex-^ 
pressed more ambiguously, the question has occur- 
red. Whether the failure to find caution, on the 
part of the offerer preferred, did not necessarily de^ 
volve the purchase on the next highest offerer? Thus 

* ' '' In case the person who shall be preferred to the purc^iase, as 
last and highest offbrer^ shall fail to grant bond, and to find caution, 
within thirty days of the roup^ in terms of the preceding articles^ the 
said proprietor shall have it in his power either to pursue the pur- 
chaser for implement of his baigain and payment of the price, or to 
insist against him for payment of the penalty after mentioned : And 
it shall be ftbrther optional to the said proprietor, either to hold the 
said lands and others himself, or, of new, to expose the same to sale, 
or to declare the same to belong to the immediate preceding ofBsrer ; 
and in case of intimation of the said failure to find caution bang made 
to the immediate preceding ofi^rer, he shall be deemed the purchaser; 
and shall be obliged, within the space of thirty days after such inti- 
mation, to grant bond for the price offered by him, with a suflieient 
cautioner, in terms of these articles, under the like penalty ;" and sq 

forth, through the whole other offerers. 

5 
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in one case, the clause was expressed in tliese terms : 
That on the highest offerer failing to give secu- 
rity for the price, within thirty days after the 
*' sale ; the one next to him should be preferred, on 
** his finding security within thirty days after ; in- 
^' timation being at the sametime to be made to 
^^ him of the devolution in his favour, within - ten 
^^ days after it had taken place/' The highest of- 
ferer, allowed the thirty days to elapse without 
having produced the requisite bond of caution; 
when thcf next highest offerer appeared, and in- 
sisted on being preferred, in virtue of the above 
condition; maintaining, that as he was bound, 
in the case that had happened, to accept of the pur- 
chase, and find Caution, the expoiser was bound, on 
the other hand, to fulAl the counter part of this 
agreement, and to dispone to him. The answer 
made by the exposer was, .that the condition waSs 
intended solely for his benefit ; and if he chose tb 
retain the highest bidder, without r^uiHng any 
security, no other {person had any right to complain. 
The Court preferred the highest offerer : thus find- 
ing the clause, even when expressed in the above 
doubtM manner, to be a clause in favour of ti«e 
exposer -merely. * ; i.. 

There is another case explanatory of the hdture'of 
this clause, in which, although the decision was dif- 
ferent from the former, the same principle was <i^ 
cognised, and the ground of distinction' so nMi'ked 



' Walker against Gavin, Feb. 10, 1787. F. C. Mor. 14,193. 

N ' * • 
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as jfco aflford ao useful lesson to cimviyweersi. Ih 
that eaae, the offerers were bound by a similair clause 
in the artu^es of roup ; and there was added a pow- 
er to the expoBei; to sue the highest offerer, in the 
event of his failure^ for the difference between, the 
amount of his offer and that of the next highest offer- 
:en and for the penalty. Owing to mistftlce, the bond 
of eaution for the highest offerer was not re^dy to be 
piesented within the thirty d^ys. Twp.i^ys after 
tibe lepse of the thirty days, intimation w^ n)a4e 
to the next highest offerer, that the purchase h^ 
devolved on him, and he was required to Qn4 cau- 
tUw for the priice he had offered. Bij^t, I^fpre any 
farther proceedings had taken place, a bond ^yas 
presented by the highest offerer and his caijtiopi^rs ; 
which was not accepted of by the agent in thp sale; 
whereupon a petition was presented to the Court 
by the highest offerer, praying that the bond might 
be ree^ved, and urging the severe consequences that 
^WQuld enpu^ |rom his being exicluded. . 
. . The difference between this case apd the former 
.CQWiats sp^y in the requisition which was made 
by the esposw, on the second offerer ; for the ej(« 
'jnoser having, in this pi^nn^r, declared his inten- 
tion of holding him as the purchaser^ tj^e secon^ 
^offerer t^reby acquired a right to demand perform- 
ance of the ^^l^lig^tion incumbent on the ei^ppsef • 
And on this principle the Court proceeded aad 
found that the second offerer was entitled to be pre- 
ferred. * 

> Haivwy against Stothart, July 15, 17S8. F. C. Mor. 1^194. 



' 1% was of some wi^ight v^itlik the Court that, in 
this case, the high^t offerer nojt only iloat bis^ pur^ 
^ase, but was T^dered liable in the difibre&cQ be* 
tween the amouoit of the. price offered by him, fgid 
that offered by the n^^xt'^fferer^ as wei\ as in a; per 
ji^lty. Had th« Qu^stio^ beep with the e^poser 
#3nek th? Court FOVJd h*ve held the readwe^p with 
which the 'hishe^<f : 9^]<9r reciiified : the viista]^^ :st#r 
4tot tohavfloTeUeved him fwni the penal t.cmse* 
qliences of hi^, obUgatjiOD* But |;he interest of the 
second off^rei^ beix^ .brought ioto action, they found 
themselves pi^^luded from giyiug apj^ relief* The 
cousequence itra$b;that an action wds afteri^firds 
raised by the creditfiirs. against, the highest offereit, 
for the difference hetWeetn the price offered by; him 
and that offered, by the; second > offerer, im it^ich 
action, the Cowt foUud»<iie highest oflferfcr *Miable 
<' for the SUM {Offered. at the >ronp, in so faria^Jt 
•^ eiCoeeds the sum offered by the immediately pre- 
f^ ceding offerte;: and in, th6 expeni^es necessarily 
/^'inenrred by the t)ursuer, in consequence of. the 
5* defpnder haYingi^iled to find caution,** &c. Some 
of the judges doubted how far the amount of the 
4iff0rence between the offers, could be found ' due, 
einqe, so far from having suffered a loss by the of- 
fers! of the highest offerer, the creditors had gained 
several thousand pounds, in consequence of his oC- 
ferq having raised the price of the estate so much 
higher. But the prevailing opinion was, that when 
an offerer signa his offer, he constitutes a deht 
against himself; and, when he fails to pay that 
debt, the losa occasioned by that failure is not a 
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jpenalty, but a claii^'of actual ' darriagd dne to the 
^xposiBr, for which the offerer must be liable. ' ^'*' 

It is therefore obvious that this is a, clause ifi 
JFavour of the exposer, of trhich the expos^r has the 
option of availing himself; kud if he chooses to 
rest contented without caution from the offerer pre- 
ferred, the next offerer has no title to clainfi the 
purchase. But if, under the daus^, the exposer 
«ha}l mkke intimation to the second offerer, on the 
failure of the iSrst, the second offerer is then to b^ 
considered as the purchaser, and ii Entitled tit> de^ 
mand the implement of the articles of roup. 

Thd practical inference deduciUe firom these eases 
Js, that a common agent in a judicial sale ought 
not to take advantage of the faittre to' find caution, 
on the very day on which it happens^ by making 
an immediate intimation to the next highest offeiv 
er ; neither ought he to allow the ten days to elapse, 
without intimation. He ought to remind the high- 
est offerer of the obligation incumbent 'On him tb 
find caution ; and that, unless he implement it, in- 
timation will on a certain day (within iheteii Aafs 
allowed) be made to the second offerer, by which 
.the highest offerer will be deprived of his purchas^. 
It may be further remarked, that to the condition 
in the articles of roup, there should be added an 
express obligation on the offerers in their order, in 
case of their failure to find caution,' to make pay- 
ment to the exposer of the amount of the difference 

between the sum offered by them respectively, and 

, • • • -^ 

' • . ■ < . . ■ • 

.. i Carrie's GFeditors against Hannaf^ Dec ISi 17M. F. C. ilor. 
316S^ als6 Belts octavo Cases, p. 148. 
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tikat offered by the next offerer, on whom, by their 
failure to find caution^ the purchase has 4?volye49 
as also, to pay the expenses thence arising. 

The sale by public roup must be carried on fairly 
. and honestly between the exposer and the public. 
There mustt neither be fictitious o^erers to raise the 
Value, on the ope hand, nor, on the other, combi- 
nations amojigst the purchasers. This may be e^^- 
plained by the decisions of the Court. 

The exposer must not raise the price by fictitious 
offers. The lands are exposed at a certain price. 
If that price be offered, the offerer has ^ right to the 
land* This is the nature of the contract. If there 
be morp than oni^ offerer, the second offerer is takep 
.hound to exceed the amount of the preceding pffer 
by a certain sura, at least ; and that offer, if there 
be no higher offer, must be taken as the price, and 
the offerer preferred to the purchase. But if, in 
place of this, offers be made by the friends of the 
.seller, without jap intention of purchasing, a real 
offerer may be led on, not only by that spirit of 
competition whidi is naturally excited on such an 
occasion, but by the belief that he is safe, as long 
;as another cap be found to go alpngst with hinf. 
^It is against this th^t the bpna Jide o^erer has a 
^right to be protected. 

. . ; Where such a device has been practised, two ques- 
(tions may arise i^rst. In whom the purchase vests ? 
.^ficond. Whether the bona fide offerer is bound to 
,abi4e by offers so obtained? Of the first ques- 
tioui there is, a good illustration in a ca^ in which 
,€ert9ia land? were exposed to saje by public 
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roup to the highest bidder. Miller was appaitaitp 
\y the highest ofier^r, and Gtay the second. After 
some time^ Gray disponed to Stewart, for whom it 
was pretended that Miller had oflfi^ed on commission. 
Whereupon Gray, the second offerer,, brought «& 
lotion of reduction of the sale by roup to Miller, 
and of the disposition to Stewart, contending that 
Miller was what is commonly called a tohiteJHmnei, 
that is, a person employed by the seller to raisp 
the price, without any intention of buying for him- 
fielf, and secured that he shall not be bound by 
his offer. The Court found '^ that the o^r made 
'' at the roup by James Miller, was made by him 
^' by commission from, and for behoof of, Jamel^ 
^ Gray, the seller, and was illegal and fraudulent ; 
^' and that therefore Andrew Gray, the immediate 
^* preceding offerer, ought to be preferred as Uie 
f* highest offerer at the said roup ; and found su& 
** ficient evidence that Charles Stewart, who was 
^'present at the roup, was partaker |n the said 
^f fraUd.*^ 

It was on these glrounds the Court reduced the 
ideed in favour of Charles Stewart, and ordered the 
seller to dispone to Andrew Gray, the immediate 
preceding offerer; and the judges, in delivering 
their opinions on that case, said that ^ this too 
^' comthon practice of employing ^hite-bonneti at 
'^ roups was a manifest cheat* The person who 
f' advertised ^ sale by auction, pledges his faith tq 
f^ the public that he is to sell to the highest bidder, 
f^ and is not to buy fcH* himself. la this ease, tibe 
f* second offerer was reidl^ tl^ highest offerer. 



FRAUDULENT OFFKB£RS. 1S8 

'< seeing the offer of a whiteJHnmet h no offer at 
« all."* 

This is sufficiently explicit as to the first qnes* 
tion^ As to the second^ it i» necessary to distiu* 
guish between the case of the heritable and move- 
able creditors of the seller. In the former casc^ the 
creditors have an interest in the sale^ wbicii cannot 
be defeated by the seller ; and, therefore^ his letter 
to a UThiie-bannet, relieving him from the eonse«> 
quebceg of any offer he may make, will not secure 
him against the claims of the creditors,-— whereas^ 
in the latter case, where the creditors have bo in^ 
terest in the land, the proprietor's letter will relieve 
the white-bonnet from their claims. 

There is only one r^K>rted case in which fJie 
poiiit occurred ; and there were there no> heritable 
creditors. In that case. Maul appeared at a piihlie 
roup of the estate of Keith, and was ptrdTerred as 
the highest offerer. After the sale, several credir 
tors arrested the price in his hands, and brought 
an action of furthcoming. His defence was, that 
he was but an interposed person ; as Keith, the pro«> 
prietor of the estate, gave him a letter previous to 
the sale, in whkh he desired him to bid to the amount 
of 27 yrars purchase ; and if the lands fell in his 
hands, he became bound to relieve him thereof 
This defence. Lord Kilkerran says, was isuabained 
on this ground, ** that the arresters were only per* 
V sonal creditors, as all Keith's other creditors 
*' were ; and that none but such as had a real lien 
^' on the estate could plead a real interest in the 

^ Gray agmnH Stewart, 7th August, 1753, F. C. Mor. 9^60. 
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roup. But this much this reasoning supposed, 
'' and was intended to express, that» in any case 
<< where creditors have adjudications, an offerer at 
<* a -roup preferred could not avail himself of such 
'^ private release from the debtor ; a practice which 
'* was much condemned as contra bonos moresP ^ 

Combinations amongst the offerers are also iUe* 
gal. This is well illustrated by a case, the circum- 
stances of which were these. A tenement in the 
town of Kirkcudbright was to be exposed to judicial 
sale at Edinburgh. The persons who, as agents for 
others, were authorised to purchase, .were M^Whan, 
Johnston, and Hutton. These three persons form- 
ed the following scheme ; one of them, for the com- 
mon benefit, was to appear and purchase at the up- 
set price. — ^They "were then to meet ; and each of 
them was to mark on a slip of paper the sum which 
fae had been authorised to offer ; and he who should 
Ibe found to have been authorised to offer the highest 
price was to be preferred to the purchase, while the 
excess above the upset price was to be distributed 
proportionally amongst the associates. In pursuance 
of this scheme, the house was purchased by one of 
the three at the upset price of L.SOD sterling. Hut- 
ton had been authorised to bid to the amount of 
L.398, that is L.98 above the upset price ; this L.98 
was therefore divided equally amongst the three, 
each receiving L.SS, ISs. 4d. Johnston had been au- 
thwisedto bid to the amount of L.510, which exceed- 
ed the former ofier of L.S98 by the sum of L.ll2; 
and this sum was divided equally between John-^ 

1 Watfiou a^aina Maul, 19th July, 17iS» jTtMr. Mor. 4894. 
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ston, and M^Whan. And M'Whan having, been . 
authorised to bid to the amount of L.6OO, wasr 
preferred to the purchase. M^Whan thus paid 
L.300 to the seller. L.65» 6s. 8d. to Hutton and 
Johnston equally, and L.56 to Johnston, making in 
iall L.421, 6s. 8d. sterling. 

Of these proceedings, as being grossly fraudulent, 
the pursuer of the action of sale complained to 
the Court by petition, praying to have the sale de- 
clared void, and for a warrant to re-expose the sub- 
jiect. *' The Court found the combination entered 
*^ ipto between M^Wh^n and the ojdiier persona 
was illegal ; therefore^ found the sale to be void 
imd null, and that the )3u}]gieets must be exposed 
^5 to sale of new." TheroscGt^ the pursuer of the 
salepresented another petition setting forth that there 
^as reason to apprehend that the influence of the 
same persons might i^till be used to prejudice a liew 
sale, and therefore pr/iyingr that without re^exposing 
the subject, M^Wban might be found liable ta pay 
a price to the full 6i:tent of his commission, L e. 
L.SOQ above the upset prieie.- And the Court thought 
it just, besides annulling the sale^ to grant repa? 
ration of any other damage which could be qua- 
^ lified as arising from the combination ; and a9 
" M*Whan, in terms of the articles of roup, on 
'^ exceeding by L.5 the highest offer of Johi^- 
^ ston whose moMmum was L.S10 above the* 
** upset price, must have been preferred to the 
•f purchase, they found M*Whan liable in payn^ent 
f< of L.515," together with the expenses which the 
fraud had occasioned. * 

> Murray against M'Whati, let March, 1783, F. C. Mor. 9M7, 
Hailes, voL ii. p. 920. 
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In tliis manner^ both quedtions have been settled 
by dedsioas of the Court.' 



CHAP. III. 



OF THE SASIKE ON THE DISPOSITION. 

The sasine on the disposition is the fonn by which 
tiiat deed of conveyance is completed; and the 
date of its r^stration ascertains its preference in 
competition with other heritable rights. It par- 
takes of the nature of the precept of sasine in the 
disposition. Like it» the sasine given is indefi- 
nite ; it vests a feudal right in the disponee, but 
it does not particularize the nature of that right. 
It neither specifies the superior of whom the right 
is to be held, nor the nature of the holding ; and 
this* ambiguity is necessary -to make this sasine 
answer the purposes for- which it is intended. 

' It is often convenient to insert a clause in artides of itmp leaenr* 
xngone *' bode* to the exposer. There is also a very common daose^ 
vhereby the parties are taken bomid to ider all diq^tca which mtij 
afi^c, to a certain person, or to two or more penoos named; or to the 
Dean qf Facolty, or Solicitor-General for the time, or the like. The 
e^ct and expediency of such prospective and genend references seem 
q[iiefltionable ; and where the ariwter is not exprasdy named, or idiere 
be is described merely as the holder of a particular office for the time, 
it has been held that the stipulation is not effectual, even as an obliga- 
tion to enter into a reference :— Buchanan agai$ut Muirhead, ^th 
June, 1799, F. G. Mor. 14,593. J}9Mmaagaim$t Oswald, &c, 88th' 
Feb. 1810, F. C. But on the other hand, where the arbiters are nam« 
cd, such aubmissions appear to be obligatory. See Brysson against 
MitdieU, 10th June, 1893. Shaw and Z^an/bpu— Editok. 
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It k tht object of this sasine to ooftvey to the 
idisponee a right of property ; and^ for Uiis pur- 
pose^ it may be considered by him as a sasine on 
a right b^d of the seller as superior* But it is 
also the object of this sasine, if the disponee shall 
so incline, to answer the purpose of a right to be 
held of the seller^s superior, and so to be the sub- 
ject of confirmation by that superior. There is 
therefore nothing in this instrument of sasine to in- 
dicate the intention of the disponee to give it either 
the one character or the other. The disponee n 
pimply infefjt ; and the nature of the feudal right is 
)eft to be ei:plained by after circumstances. 

In laying before the reader what relates to this 
form, the subject is naturally divided into the fol- 
lowing heads :-— 

1. Qf the /arm ^ the instrument. 
S. Of the Jbrm qf the notarial docqueL 
8. Of the regietratian (/ the sasine^ 
.4. Of the qffect ^ an nmrecarded easinei 

SECT. L 

* , ■ . • 

or THE FORM OF THE INSTRokfiNT OF SABfKE OK THX' 
DISPOSITION TO A PURCHASER. 

* * 

The only admissible evidence that infefitment has 
been given in virtue of the precept of sasine is a 
notarial instrument, attested by a notary and two 
witnesses, by which the symbolical delivery of the 
land by the seller's bailie, to the purchaser or his at- 
-torney, is stated to have been given. 
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This instrument follows the< act of deliverf, of 
which it gives a recital. It is therefore necessary to 
attend to the act of delivery. The seller or superior 
is represented by his baiHe ; the purchaser either ap- 
pears for himself or by his attorney ; and these two, 
with a notary tod two witnesses, appear on the ground 
of the lapds in which infeftment is to be given. 
The attorney for the purchaser, being in posses- 
Mon of the disposition, containing the. precept of 
sasine, presents it to the bailie, and requires him 
to execute the office of bailiary thereby commit- 
ted to him. The bailie receives the dispositioUi and 
delivers it to the notary->public, to be read and pub- 
Ijb^hed to him, and to all present. The nature of 
the dejed is e^iplained, and the precept read, by the 
notary ; whereupon the bailie, in obedience to the 
order of the seller, gives sasine to the purchaser, or 
to the attorney in his name, by delivering to him 
earth and stqne of the ground of the lands, with such 
other symbols as may be requisite. This ceremony 
being performed, the attorney for the purchaser 
takes instruments in the hands of the notary, by 
jdelivering to him a piece of money, and saying, I 
take instruments in your hands ; and he requires 
the persons present to be witnesi^es. AU this passes 
on the ground of the lands ; and where the subject 
conveyed is discontiguous, that is, where one part 
;pf the subject is separated from the other by lands 
•belonging to, others, and Where there is no clause qf 
union {of which hereafter) the ceremony of giving 
Infeftment must be performed on each separate par- 
cel, though one instrument of sasine will answer for 
the whole. Su^h, generally speaking, is the feter 
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iHoliyof^ giving sasine^ of whicli the in&trunieiit of 
iBasitie id the eyidence. ^ ' - » 

The Ifrst words of the instrument are, — ^* In the 
" name of God. Ameh.'* This is the invocation,-*-* 
a fonn ^v^faich owes its introduction to a verjr ancient 
custom of affixing the cross at the top of charters ot 
other deeds. The sign of the cross, thus prefixed", 
wte understood to denote the calling. on God to wit- 
joess th^ transaction ;' and in the prc^ess of t&nd 
idiisc^one-to be expressed in these wbrd6,-^In the 
name- of Grod. Amen. 

. This is followed by the date of the instrument^ 
W.hich is marked by the common ^era, the year of 
the king's reign, and the month and day of th^ 
lnonl£. This manner of ascertaining the date, by 
different epochs, was introduced by the clerical nb^ 
taries, who, in order to render forgery more diffi<^ 
cult, insjerted in their instruments the common sera, 
the pontificate, the indiction, the golden number^ 
&c. We, however, restrict this to the year of God 
and of the king's reign. 

The date of the notarial instrument was held to 
be of such importance by the continental doctors^ 
that an error in the date was held to annul the in« 
strument ; and Craig takes notice of the grounds 
which, in his time, were held to be of importance 
in ^regulating this matter/ In addition to the rek^ 
Mns assigned by him, the date of tbe instrument of 
sasine became greatly more important on the esta- 
blishment of the records, which required the regis« 
tration of the instrument within sixty days from its 

1 Cfxtig Lib. 8^ Dieg. 7, § IMS. 
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dfttfw in c«^ef to its validity in eompetitipii ynib 
other rights. In practice, therofpiTe^ an isrror or 
ea arasnre in the date of ajoi instrumei«t of satiine 
4mf^t never to be nUowed to pam* 

The instrument pro(%ed^*~*^ In prdsence of the 
4< Botary^-public, and of the witnesses subsoribing^ 
ff compeared personally J G, as attorney* )£q£C 
*^D| whose power of attorney was suffidenAy 
^* known to me, the said notary?public^ and 
^ passed with us, and R S, b^Ue in thatt part^ 
*' specially constituted in virtue of the precept of 
t* saaine after inserted, to the ground of the lands 
!V after mentioned, respectively a&d successively^ 
f* having and holding in his bwds/' &c. 

This part of the instrument so far recites the act 
of giving infeftment* and shoivs that the whole par^ 
th^ were present, at one and the same time, on 
the ground of the lands* The authority undeo 
ivhich the bailie and attorney aqt ai:e here s&|ted« 
The notary» apeaJdng of the attorney* say^, whose 
power of attorney was sufficiently known toine, the 
a^id notary-public. This knpwtedge is dented 
from the attorney's being in po^^essian of the dkk 
pcHsition, containing the warrant of infeftment; 
though anciently* as may be. learned from the form 
of the instrument of sasipe, in the appendiiC to Ers^^ 
kine's Institutes,^ a specif letter of attorney was 
required; and in Balfour, the form of letters oi 
attorney will be found.* At. present, no such warn 
rant is required* The pos9es8ion of the disposition 
is accounted sufficient. . 

1 Erskine, Appendix, No. 4. * Balfour*! Practicks, p. 65S> 
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Yet tliis is nothing more than a pr^wmptio Juf^ 
m favoiip of the authority givei) to ^ Mtotii«3f» 
which presmmptton may be redargued by conlroiy 
evidence ; and as there are situations in which, ft 
person obtaining possession of a preceiit of sli^ine 
mighty eontrary- to the interest^ and .without authif* 
lity from theiperson ki the right of lhejpr^Qpt«'ill^ 
*&ft him in its lands, evidence woiild be. admiltt94 
to dis|»rove his authotity, to the effept of tf^i^^ 
img the instrumwt.^ • , .7/ 

The office of bailie i? constituted by the hhl^ 
commission 'in the disposition; and that comirii^^ 
fi^iOD, being in the hands of the purc^ets epxjpow" 
ffrs him to ccmfer the office on any peraon h» mi^y 
iihoose* 

The appeat'ance of the parties and witnesses on 
-the grounds of the land in whidi infeftment is t^ 
be gLv^i instated ; and this is a neees^ary solemnUjT* 
•The instrument somdtime^ bears that they-r-t-Passed 
to the ground of the lands respectively and emee^ 
eively. These terms apply to the case where the 
estate consists of more than one pai^eel of land.; but 
they do no harm where there isl one parcel only ; 
and, therefore, they are usually inserted in the in«* 
strument, because they suit the case where there 
may be more than one subject : for it ofifcen hap- 
pens that instruments of sasine are prepared in 
Edinburgh, and sent to the country ; and as the per<> 
son by whom the instrument is prepared may be ig-r 
norant of the local situation of the lands, he transo 
mits the instrument to the notary in the country; 
with directions to take infeftment on each separate 

1 Stair, B. jti.Tit 3>§ 17. 
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parcel of the estate ; and expresses the inMrament 
in the above fomiy that it may correspond with the 
ease, should there be more than one pared on which 
infeftment requires to be taken. 

When Erridne says, that separate sasines must 
he taken, in case the lands lie discontiguous, it is 
-not to be unde'rstodd that fieparate j instruments of 
isasine are required : all that is meant by the ez^ 
-pressiou'is, that the attorney, bailie, notary, and 
witnesses, after passing to the . ground of the one 
parcel, and there giving symbolical delivery in 
terms d the precept, must then proceed to the other 
parcel, and repeat the same ceremony on the ground 
of that parcel ; and so on, on the ground of as many 
separate' parcels as are mentioned in the deed. But 
one instrument of sasine is sufficient ; and the ex- 
pressions, where the instrument bedrs that the a1>- 
tomey, bailie, notary, and witnesses, . went to the 
ground of the lands respectively and successively, 
the one after the other, sufficieiitly attests the fact» 
and is the form now generally used ; because, while 
it suits the case where there are separat0 parcels, it 
:does not invalidate the. instrument although there 
-should be only one parceU 

This expression, and the other correapondii^ ex- 
pressions in the instrunieo^t, intended to prove that 
the c^emony of giving s^ine was gone* through on 
all the dijOTereut parcels of which the subject con- 
sists will be received ias evidence that the ceremoi^y 
of giving infeftment has been performed on eachser 
parate parcel. But there is nothing to prevent an 
adverse party frpm offering evidence to disprove the 
assertion, and to establish that sasine was delivered 
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on onef pacofl onljr. And were this proved, the in* 
stnimeo^ in -so floras regaidied the ^patcfel' on which 
4he cereinony h^d not taken place. Would be good for 
•nothiBgy and would, carry no right to the disponee.. 
The taoat^uity or discontiguitjr of the lands. is 
A circiunstance of great practical importance, both 
aicr^gards the ceremony oi giving infeftn^ent and 
the form of the instrun^nt of saslne* 

« 

According to Erskine — ** In several pai:cels , of 
landy which lie contiguous to one another, one 
sasine serves for all, with the following except 
.tions : : 1. Lands, though contiguous, which are 
^' holden of different superiors, being distinct tene- 
^ inents, require each of them a distinct sasine, 
^< SAly, Contiguous lands, though they .hold of the 
" same.supeirlor, if they have been conveyed by 
" Aim to the vassal by difl^erent tenures, are truly 
^< distinct fe^s ; and, therefore, saisine must be taken 
^*^ ^paraiely on the groutid of each of them. Sdly, 
« Two conterminous tenements, possessed by two 
*<' diiiferent vassals, one of whom becomes afterwards 
** proprietor ;of both by puirch^e, require each of 
.<^ them a sepajrate sasine, though both tenements 
<^ should be holden of the same superiorly whos^ 
^* right to them is cont^ned in one and the s^m^e 
«< charter ;. siiipe^ tbqugh both are united in the 
<< superior's .person,' yet, as. to the vassal, who^en- 
*f joys them under ^i£^rent titles, they are distinct 
f' 8ubjeqts.-pJuly, 1729, Bank of Scotland." (Diet, 
pope Union, p. 16,404*) ^ 

• ErBk, B. ii. Tit. 3, § 44, 
O 
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'To these must be added the case of diseoptigaoiu 
lands^ which is thus mentioned bjr the same aatfaoritjr, 
'■< Where lands lie discontiguons" ' (that is, not coii^ 
tenninous, but having other lands interposed beb> 
tween them), " though ail the tenemai^ should b? 
^' of the same kind, ^d holden by thp same tenure^ 
^< and derived from the same author, under the 
^< same superior, there must he ^ special sasine £or 
•» each."** 

Where lands are locally discontiguous^ they re* 
quire separate sasines ; that is, the act of. giving 
infeftmept must be performed on each pavcel. 
But separate sasines are also requisite, where lands 
are held of separate superiors, even though lying 
icontiguous. . The same happens where the lands 
have been given out by the same superior under 
different charters, or where they are held by diffiirent 
tenures* These points require attention in the act 
of giving infeftment, and in the subsequent pre- 
paration of the instrument* Thus, where several 
parcels of land lie contermiiipus, one sasine will be 
sufficient for the whole, if they hold of the same 
superior, by the i^ame titles, and by the same ten- 
^re ; but should they have been acquired from dif- 
ferent superiors, or from the same superior by dif^ 
ferent titles, or be held by differ»t tenures, then 
liieparate sasines are requisite for each* Particulalr 
attention is therefore due to the drcumstancea of 
the ease, on which Erskine iiests his doctrine; 
That case is only briefly noticed in the folio die- 

^ £rBk. B. ii. Tit. 3, § 44. 
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tionary ;' but as it is an important precedent on this 
point, the following note of it has been taken from 
the printed papers. 

- The lands of Little Blair and Coupergrange were 
feued by Lord Strathmore to different vassals. By 
a charter in 16769 Ciouper was infeft in the lands 
of Little Blair ; and, having acquired right to th^ 
lands of Coupergrange, he was also infeft in them^ 
on a charter, in 169S. Thus, Couper stood infeft 
in both subjects, on separate charters from Lord* 
Strathmore, his superior. On this title he bor* 
rowed 1000 merks from Paton, to whom he gave 
an heritable bond over both subjects, with a pre« 
eept for infefting him in both. The two sub«* 
jects lay contiguous ; and Paton, the heritable 
creditor, took infeftment in the lands of Little Blair 
for the whole. In 1709, Couper, the proprietor^ 
sold the other parcel of Coupergrange to Jaraefiion, 
who was infeft in them ; and Jameson being indebt« 
ed to the Bank of Scotland, the bank led an adju- 
dication, by which they attached the lands of Cou^ 
pergrange* 

The security of Paton, the heritable creditor, was 
meant to extend over both parcels of land, that is, 
over Little Blair and Coupergrange, which last par- 
cel was now included in the adjudication at the in- 
stance of the bank. But Paton's infeftment had been 
taken on the lands of Little Blair for both subjects. 
Now, as the two subjects lay contiguoas, if this infeft- 
ment in favour of Paton was regular, his heritable 
security, being prior in point of time, would have ex- 
cluded the adjudication led by the bank. Whereas, 
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if Paton's (sasine ^as en^meonsly taken^ 'that isi if 
it ought to have been taken ^n )ioth subjects, tbca^ 
it would not exclude the right of the bahk; Thub 
the question came to issuer Whether, as the tWo {Sub- 
jects of Little' > Blair and Coupergrange ^}mA tif^en 
acquired from Lord Strathmore by diffei^st 'titles^ 
it was necessary to take separate sasifies on, efuck Q$ 
these contiguous subjects ? 

The Bank of Scotland hdd to madntain Hxe prc^MH 
sition that, in this case, two sasines w^e requiaiteit 
They pleaded, that as Coupes hdid the lai|4s under 
dlffc^-ent infeftments, they were, quoad iv£tf%^efkti a^ 
much separate as if they had lain discontiguouE; aufj^. 
consequently, as no subject can of himself create an. 
union, so as to render one sasine< sufficient for sepa- 
rate subjects, the clause in the precept of the herita* 
ble bond, by which it is djeclared th^ sasine may 
be taken on any one part of the 8ulijept> is ineffiec^ 

tual. 

To this it was answered, on the part of the |ieri-» 

table creditor, that union is required only where 

lands lie discontiguous ; but, where they are con-. 

tiguous, ^he proprietor may give oi?e pir^ept ; and 

one saline* taken on any part of the cpftiguo\K&i 

lands; will be gu|ficient.for the whole, whether the, 

proprietor holds the subjects by two infeftmepts, or 

l?y one only. Were it otherwise, it was argued, that 

\\^hepeyer lanfls have descended by ^i^eteai titleSj^ 

they fnust continue separate, until they should be 

of new united by the Crown, since p subject has nq 

such power ; for if a ii^jibject possessps the; power of 

uniting them, th^en they have been unit/sd In this 
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easdi since GMpetf; the proilrietot of hdtlu i& the 
sole supesribl: in the right !^ BimUalrontfiand gia^r^ 
wwrant for oiie sasine as sufiSeient !for. the whole. 
In support o£ this argument, ^e authdrity of Craig 
was referred to» as- layiikg iiowii the law^' thiat sasine 
given not bn the landi thepseLv^s. h9d> no.eJ^Pect* ^ 
If there are several istibjects notAjnite^^issasinei it 
"V^Bs maintained, miist be given- onlea^b, in order to 
make the infeflment effectual. ! Yet, in a .late case^ 
theGomrt, it was said^ iH^u^ht that where the 8ul>- 
jects -were' conterminous or conttgubu?, and held of 
Hie same superior^ ^^sine' glveh id one of them was 
sufficient for the whole. And, in treating of union, 
Craig had laid it down, ** That discontilguous lands 
** may be united by those who have aulhorit;f^, that, is, 
^* by the superior of tfae^twd subjects ; though there 
<' are some who think 4;hat the superior of two die- 
contigiidus subjects ^ cannot unite them, when 'he 
conveys them to a vassal, unless he. himself hold 
** them united in one lordship' or barosny." ' Craig's 
opinion seemed therefore to be, that where lands lie 
conti^ous^ one shsme is sufficient ; and,: that even 
where they lie discontiguous,, they may be united 
by a subject superior; 

Stair's authority was also referred to, in support 
of the rule that, sasine upon any part is sufficient 
for the wh(d6 liands 'lying contiguous, which are na- 
turally united, and need no union ; so that sasine 
taken upon any one of them extends to the whole. • 



» Craig, Lib. ii. Di^. 7, $ U, 15. « IWd. § 17. 

' Stair, B. ii. tit 3, § 44. . 
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The decifiions referred to as alithoritJiefl wste^ $tat^ 
that of the Earl of Gallowajr against Burg|B88e8:of 
Wigtofi, in which a person possessed of several par- 
cels of land holding feu of the burgh of Wigp 
toUf sold them to the Earl of Gallovray, who was 
infeft on one of the parcels only. The question 
consequently was, Whether this infeftment was suf- 
ficient for all the parcels, or for that parcel only 
on which sasin^ had been given. The CSourt sua- 
tained the sasine for all the lands lying pMstiguovs 
to the land ** whereat the sasine was taken, aeeiAg 
^* that the same held of one superior, and was oAe 
,** tenor of holding/' ' In the next case referred 
to, it was found, that where some -acres, had been 
-bought by Lord Kincardine from diffisrent proprie- 
tors, and imparked by him, and so naturally united 
•and contiguous with other parcels of his awn lands, 
a dispensation given by a subject, for taking. sasine 
at the manor-place for all these acres and park was 
sufficient, without a formal erection and union ftom 
the king. < Lastly, a case was referred to, said to 
have been decided, June 29, 1721, the Creditors of 
Montgomery, in which a base infidftment was held 
to be good, though including several tenements, 
which stood in the person of the granter on sepa- 
rate titles. ' 

All of those authorities and decisions were in the 



1 Earl of Galloway against Burgessea «r Wjgtou, lOtk Feb. 1631, 
Durie, Mor. 16,401 and 7193. 

* Countess of Kincardine against Earl of Mar, Feb. 1686, Harcarse^ 
Mor. 16»403. 

* This case is not reported.*— Eoi to a. 
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tiew of die Court when they pronounced their ded- 
i^ion. The Lwd Ordinary found that the sasine in 
favour of the heritable creditor was not sufficient 
for any other than that parcel on which infeftment 
had b^n given, though lying contiguous, being se* 
parate tenements. In this judgment, it will be ob^ 
Served, the discontiguity is placed on the ground of 
the two parcels having come into the person of the 
Vassal by whom the heritable bond was granted, by 
different titles. This judgment of the Lord Ordi^ 
liarjr's was brought under review of the Court, who 
repeUed the objection to the heritable bond, in re* 
spect the precept of sasine in the bond allowed in-* 
feftment to be taken on any part of the lands for 
the whole, and in respect the lands lay contiguous, 
and held of the same superior. But this judgment 
having been again brought under review of the 
Court, they adopted the opinion of the Lord Or- 
dinary, and found that the sasine was sufficient 
for that parcel only on which infeftment had been 
taken. ^ 

This decision, therefore, becomes exceedingly im- 
portant in practice ; and calls, in a most particular 
manner, for attention in taking infeftment, and pre- 
paring instruments of sasine. 

What is material on this point may be thus sum^ 
med up :~1. Where lands lie discontiguous, sasine 
must be taken on each parcel.* 2. Discontiguity 

A Bank of Scotland against Ramsay^ July, 17S9, Folio Diet, vol ii 
496, Mor. 16,40i. 

* That is, there nuiat be a separate act of symbolical delivery in 
flaeh of the diBContiguoua tenements ; and the instrument of sasine 
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arises fr^ : the local .eitud^ioniOf tib^,l^ii^ w^r^ 
(he several parcels are nol^ wnt&nnlwiVis^ ;b&t l^yoi 
other laods iaterposed between thei^.' 1% ariR^. a^ 
from the p)arcelS5 although xK>t locally di^oi,Qed» being 
held of different sup^iors ; or of the fiame .superior 
by different titles ; or by different tenures ; .or where 
they require different syinbols. On each of these 
parcels the ceremony ;0f giving infeftinent muQt take 
place. It is theorefore tkt duty of the person by 
whom the instrument of sasine 19 prepared, to4istinh 
guish thedifferentparcels»as appearing fromthe'stat^ 
of the titles^ and to give particular directions to the 
notary as well in regard to those lands which arq 
locally discontiguous, as to those in which the di^t 
contiguity arises from the tenure or from the staC^ 
of the titles.* ' 



must bear that iofeftroent was so given in each pureel or tenemeoL'^ 
Editor. 

' Where lanJs are discontiguous^ the crown may unite them by a 
hlause of dispensation — that is a clause dispensing with separate acts 
of infeftment on the several disoontiguotts parcels and with different 
symbols^ and declaring that one* sasine taken at the mansion-house or 
on any part of the lands, by delivery of the symbols of earth and stone, 
shall be sufficient for the whole, however discontiguous^ In the con- 
•traction of such a clause it is now settled not only that a sale of part 
of the united lands does not dissolve the union as to thajwrnainder; 
but that the quality of union attaches to .the part sold, and that an 
infeftment taken in terms of the clause of union, win be valid to the 
dlsiwnee of a part, although that infeftment be not taken on the ground 
4>f the part disponed to him. Such was the decision even where, the 
clause of union bore that infeftment at the manor.place should be suf- 
ficient ''Jbr the whole lands," without adding '* and every part there- 
** tf/' And hence it was argued, that although this authorized a sasine 
at the manor-place for the whole lands, it could not be the warrant 
for a sasine at the same |)lace, for the part which had been sold. But 
this argument did not prevail. See on this'subjeot^ Stair, B.li. Tit. 



NARRATIVE :OP THE WARRANT. 2DBi:. 

' !73t)e instrabidnt )o£ .adfiine prbceeAs CH^ Havtibg 
**:iv[Ayh9ldifDig iuids jhands a disposition/ made md. 
<^ .and(^ira«tl»d by Aifi^of the dalie underwrittf^'ti^V. 
'i^raDd>donta|bing therein 6he: precept bf sasine aftexl 
*^ ins^id:; fcr^r^wfaidtdispiKsiiioii the.sat|i A B scd^. 
<^^eiiejidtbd»! and' disponed, to'and itifav6tar of :tbex 
*\'ssaA C DJ Hii^ hesrs ahdl assignees whomsdver ;^^ 
{^tfaeti tbi dispositioi): is narrated.^ ' > : ' 

fi,^$^9:l^nki B. iif Tit« 3, § 45. Skene and Hunter agqiUut Ogiky^ 
19th Jan. 1768^ Morv8792 ^nd Wight on Elections p. 224. Dund&s 
against Freeholders of Linlithgow, 19th Dec. 1767, and 15th Nov. 
]:7fi8,'Mift..679S, Heron og^Twi Syme, 14th Feh.' 1771. Mof. 
mBi^, M^L^^pagainsf the Duka of ArgyU, 2d J^i^Iy^ ;1777; TaiU* 
Brown sSupplemeni, vol, 5, p, ^90. Edmonstone against Morehead^ 9th^ 
f)ed. 1790^ affirmed on appeal. Supplement to Wight p\ 66, and Mor. 
p; 8793> Oheape against MoD&head, Ist March/ 1791, Ibid. Dttnbar' 
tu^fifisf Uit|u])art; 2S^ feh. 177^> F. C^ Mor. 8826, hut not reported 
uiere,.o]i Uiis point* See, also, JBell's £! ledum law, jp. 2^6 in note, 
Mont^om^rie" against Dalrymple^ 2d March, 1813, F. C, Napier' 
dgainsi Griex«6n, : sith June; ' 1 822, 8; and D. Denniston dguinst 
Canophell, 7th July, 1824, F. C. and S and D, Where lands are 
erected into alMrony a closer' nuio!^ is created, and one sasiiAe 'Will' 
flerve for all, although the subjects erected should not only W 
locally discontiguous but perfectly distinct, et g, lands, pursonages,- 
miUs, or tbe Hke. But if a part of the barony be alienated, ailthough 
lihe r^ht of barony subsists as to the remsindeT, the part dkporied haaf 
not the privite^ without a iiew erection. Mfsk, S, ii. Tit, 6, g 18, 
and Tit, 3, § 46.* See also BeWs Law "Diet, voce tfKioK and M)c^' 
EiiEeTioV OT a Bakont, and aiitlidilrtiies fS^ete cited.— ^Exn tor. 

^ It is liecessary to describe correctly, and clearly to identify, the 
disposition containing the precept; ' (Questions of contdderable nicety 
have recently occurred upon this point, llius it was objected to a 
sasive that the instrument bore liiat " on the 9Sth Sept, 1822," &c. 
the attorney of the disponee appeitred on the ground, &c. iiaving and 
holding in his hand a disposition of date ** the \9th August," without 
^cif^^ing tbe year. It was answered, that according io the ordinary 
rules of construction' the *' 19M August" meant the 19th August; 1822, 
the year set forth at the beginning of theinstrument. And the Court, re- 
viewing the judgment of a meeting of freeholders, who had sustained the^ 



It has bem alrtfadj explained that the precept of 
aasiiie in the disposition ma3rbe the warrant' of in- 
feftment, not <»ilf to the original grantee, bat to' 
his heir or assignee where he has died, or has as^ 
signed the precept without executing it in his own 
favour. But where the disponee has * idght by as^' 
fiSgnation, to an unexecuted preeept^ it il necessar]^' 
to attend to the requisites of the Act 1698, c» S^^ 
which provides, A* That the instruments of resigna- 
^^ tion and sasines, taken after the Aekth of either; 
** party, (shall) express the titles of those in whose 
^< favour the resignation is made, and to whom the 
^ sasine is granted ; and that the same be deduced 
<< therein, otherwise to be void and null.** Hence 
wh^!e infeftment is taken in virtue of an assigna- 
tion to a precept of sasine, it must diduee the title, 
as the Act terms it ; that is, the instrument of sa-* 
sine must contain a recital and explanation of the 

olo^tum^held that the mne wat g9od*«Hainilt(»niifg«itfi9<L(Mrd A. Ha* 
Biilton, 84th January, ]8d4> Fac. Coll. and Shaw and J>unhp. So also 
in another ease where the idiartev containing the preQ?pt waa a charter 
of George III., the infeftnaent having been taken in. fhft r^igil of Jbifr 
present Mi^esty, the inatnunent, in the outaet, speeflBMl in the usual 
i^ram^ the year of the reign of George IV., and then described the 
above mentioned charter as b^ga charter, diet Sh Di N*, iostetd «f 
Georgii TtrHU It was dljectiod-illa^ this mistake waa fatal tO}4»tt** 
aine. The Courts however, oi^ t^ ground that the charter coq^ai^ing 
the precept wu identified by otber evidence appearing on the face d 
the instrument) repelled the Qbjec|ipqfr-G(Hrdon against the Earl of 
Fi£», 9ih Marehj) 1887, Shaw and&^ntfp*: But 4fae C^nn^ iucpro^ 
nouneing this decision was not imanimousy and the cfse wa^ conioK 
dered to be one of great difficulty. The practical lesson, therefoieA 
deducible from both of the. above cases cert$inly leads to no re* 
huntion in dte pvedskm and corxectnesa of thia-fitel of the. imM* 
ineQt.-*£DiTo&. 






tiiife of the* |iemm tb idMmi Itp^ uj^c^eiA is ^ venj 
siioAiiig th« inahner in which' he aofuired right ta 
tfaoprcc^t* • 

If it be necessary to: narrate tfab title, < it oit^ht 
aUotobe pitoduoed to the notary; and the &ct 
ou|^ to be* stated in the instrament of sasiHe* 
The reason is that the instrument of sasine 
ought to preserve in itself evidence of ei^ery 
thing that is essential to (3ie legality of the infeft* 
ment. The instrument cannot be supported by pa« 
role evidence ; it ought to contain within itself all 
the evidence that is necessary to render the act of 
inSsftment complete. The principle and graeral sp^ 
plication, therefore, of a decision nmy be doubted 
in a. casje where the instrument of sasine contained 
a narrHtive of the digposition and assignation in 
favour of the person o^ecdving the infeftment^ 
biit did not bear that the disposition h^d b^en 
ptoduced by the attorney to the bailie, nor by 
the bailie to the notary, nor read nor' publish- 
ed by. any person to the witnesses. To -an ob^ 
jectibn founded on this, it was answered, that 
there was a distinction between the formalities and 
the essentials of a sasine ; but the publishing and 
explaining the assignation of a pi?eGftpt was never 
said to be even a formality^ mudi less an' essential ; 
and that so far was the practice from bejng uniform^ 
that, in the book called the Qfflee of a Notary, no 
more is stated as being Requisite than what was 
done here, viz. producing and exhibiting the as« 
algttalSon, without saying any thing about read- 
ing, publishing, or explaining it. On this plead- 



ing, it i* skoitily Bfiated* ithalt the olQtttkMk^ to tto 
ttfsine ; wto ! 9repNdl6d« M Notiritbstdii^g thisdeel^ 
8ioii» the follonnng doubt seems to rise. . A praceftt 
id BMifie, , fbt ^giYfng inftftfoaiLt to GD» eriotheVer 
ftudKHdze the bailie togive infeftment to E F, initio 
oni^omeeTideneeof the'tradsffacence; tod; if this 
evidence. be: Mcesaaryi thdft it bteonies ran essential 
part of the eereAAmy that the iassigeatien diouid be 
pj^oduced, iii offder to autfaorisse the aet ^of ififefti 
meat) and, if so, the instrument may be/skid.to be 
ibfbnnal, if it does not contain in itself evidence'of 
every tiling essential to the oompletioii of the act of 
ia&ftment» of which it is .the legal, and'theonljr 
Evidence that our law r€te(^nize8. 

lb prudenice, therefore^ the eonyeyaneer^ on the 
occasion of takilig infeffaiient, ought to produce the 
assignatieil of the precept, and to cause the' attorn 
ney t6 pteaeAt it to the bailie, and the bailie to de- 
titer it tp the notary, to be read and eidplained; 
and the instntment of sasine ought to codtiEdii evi« 
dence of this procedure. The narrating of the as* 
signaticm in the instrument is a statutory requisite, 
and mtnt not be omitted, otherwise the sasine will 
be void and null* 

There is a case illustrative of what inay be 
considered as an exception to the ^necessity of pro* 
4uclng every title at the time of giving infefitikient 
In that case, Proctor claimed to "be "enrolled as a 
fireeholdw, on a charter from the crown,. to- the un- 

1 Sir John Scott agmnsi Dalrympte, 1 7th Jmvl^yl7,9h V« C. M. 
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i»ecuted: preQ0pt in which^lie Jrtd tigkt. In vir^ 
4ue of a c&pdsitibiL firom the Eairl.of Stoatbmore'f 
commiRBJonewu ' Tbt 4iBf<m^on[W9A namtedi ia 
•thp mstrumeiitiOif sasiney mid .produ^d to the 1109 
larpr^ butihe coiomiaaioiL by the.]Sflirl of Stirbthf 
^Doveto^his cpmnusfiioiieiaB iitnais not produced on the 
ooiamaa off taking infeftment; and» on this groundt 
itn ohjeption. was taken to the safiiaie on whieh PtpCt 
tor claimed to be . enrolled* . . In support of this ob- 
jectibn, it - "^as mai&tained, /Thatt under, the Aot 
iGQSf c S5, the whole titles must be deduced in the 
easine. - But the Court tboiight that the commission 
bjr the. EarL of fitrathniore formed UQ- part of Proct 
tor'a title of enrolment^ and. the];efQre that it wa9 
siimeeessdry toftdite in the dnstnunent that it was 
lexfa^faited by the attorney: to the bailie» oir published 
fay the notary. .; It was enough th^tt .^pon. produce 
tiod of the qommdssicnl,. lit .appeared, tq ^be a suffix 
nient.: warrant to the oemmissioa^rs to grapt the 
disjiosition. And this being proved by the prot 
duction of the commission, the Court repelled th# 
dbjectidni^! 

This decision does not appi^^ to be liable ito the 
eame ^objection with the forn^er one. There yras 
here a regular disposition and conveyance to th^ 
precept of sasine ; every thing was regular in it? 
self; and although those intereisted were no doubt 
entitled to investigate every p^ticnlar, and to he 
Mftisfiedithat the grlnters of the disposition had 

' •iTfdetoi' kgdinft Sir Pi Canegie, Uth May, 1796, Fac^ ColL 
Mor. 8871. 
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gnffidebt authoritjr to' execute it, yet^ m tUt) formal 
put wad entix, and folly stated iii the iDstrdmeii^ 
and produced at the act cigivmg i^asiae^ thoeaecoai 
to have been no mofe ooeasiod for jprodudagy or ape- 
dallf narrating, tiie eonmiiaaio&t than there irouU 
have been for producing and narrating all the war^ 
rants of the retour of a general service, bjr .whidi a 
right had been acquired to: an unexecuted pr^oepb 
'fke TOtbur is in itself an aiict complete and entire, de- 
pending for its validity, no dOubt, on the regnlari^ 
of its warrants, as on the terms of the daim in the 
Service, and so on ; and these are open to examina* 
tion, and 4he retour to redwtion. But it is suffident 
that it affords legal evidence, untQ it be set adde,itf 
the Gdnveyance ta the unexecuted precept. In the 
same way, 4he disposition io tiiis case was a complete 
act, andyss Mieh^ iftilly audiorized the conveyance of 
the precept } and althou^ it too might have been 
reduced on any isformali^^ in its warrants, yet^ if 
truly unchallengeable, it afforded an ea fade titles 
which clearly suppcnrted the sasine. 

There is, therefore, a material distinction betweai 
these two cases. . In the former, there was the want 
of that evidence on which the right of the person 
in whose favour infeftment was given depended; 
in the latter,* the evidence was ex fade complete^ 
though liable to a farther investigation ; and which 
investigation, being made, proved that the title, ex 
faeie good, was truly so. In practice, however, 
the narrative, as well as the production, of these 
mid-couples (as they are called), ought to be full 
and complete^ 
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Atbft tbe. warrant is narrated in tike iofitrument; 
it proceeds ih these terms : — << Which/dispositkHii 
*^ cratainhig tlie pr^eept of sasine above mentioned; 
^^' and after inserted, the said attorney presented, to 
<* tbe said b^e, and desired him to proceed to the 
** execution of the office of bailiarjr thereby com«A 
^ tnStted to him/' This is a statement of the proce* 
dttire that takes place. Where there is a right acquir^^ 
^.toihennexecttted precept, it is here that the title 
will be ^* deducedr^iB the Act expresses it. In somd 
fbrnm of the instrument^ a blank is left for the names 
of theattomey and bailie. But as this may lead to 
thfi mistake of inserting the name of the bailie in 
place of the attorney, and of the attorney in place of 
the bailte, it seems much safer to express Uie instni* 
ment in the abosire form and say *^ the said bailie 
imd the said attorney/'— which prevents a mistake 
which has occasionally happened, and he&k the 
groimd of an objection. ^ 

The instrument next states. the acceptance of the 

• 

' It does not appear that a mistake of this kind will be fatal to the 
sasine. In one cas^ in which the characters of baiUe and attorney, 
as announced in the outset of the instrument^ were accidentally re^ 
versed in stating the act of giving infeftmen^ the Court, on the 
ground that this was a mere blunder of the writer in extending the 
instrument^ held the sasine to be valid-^Henderson against Dal- 
vyrople, Sth March, 1776. Tait Brown's Supplementf vo^ 5, p. 586^ 
Hailes' Decisions, vol. ii. p. 695. Lord Hailes and Lord Karnes, how* 
ever, were in the minority, and considered the objection to be good. 
So also a clerical error in die name of the attorney, (Bums for Bryce) 
was held not to invalidate the sasine— Livingstone against Lord Na» 
pier, 3d March, 1762, Tait. Brown's Supplement, vol. v. p. 587. In like 
manner, an objection founded on a mistake in the designation of the 
witnesses, (Moor and Oarvock for Moir and Garrock) was repelled. 
Arret against Stewart, 9d March, 1815, Fac. ColL— £oitoiu 
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Imiief' radi luk appiiaataaa ti tine aotaiyito .pillAish 
tJbe WAr|»iit. ' Th^y ar«:thus dxpretted::-^*' Whtdi 
!' 4esiK the said bailie'.finding.tp be just and rea« 
f^rsendktet |ie received tbefareteM difiqpositioii.iAto 
^ ha handy and delivered the same to me, notiry^ 
^^ pubtic subscribing, to be pead and puUished; 
<< to the witnesaes and others present, which I* ac- 
^..fx^rdingljr did; and of which pfeeept. of sasine 
^f' thereinicontained the tenorfoUows isthcae woids»'' 
The precept of aasipe is here verbatim copied. 

This is a farther statement of the procedture pre* 
viom to the' a6t of giving infeftment. Tlie most 
material point is the reading and puUnhing of the 
M^arrahf;. ■ The instrument bears that the diqiosi* 
tion was read ajid ptbli^d. But, in pradace^ the 
nbtary ' explaiiis to ^e bailie, in pvesehce of the wit* 
nisiies,' the nature of the disposition ; that it is a 
disposition of sale, by A B to C D, of such and 
such lands, and he reads, at least I(e ought to read, 
the precept ' of sasine. In transcribing the precept 
into the instrument, the testing clause, with the sig* 
natures of the grapter apd witne33es, are all copied 
verbaiim.' 



\ Where^ howeyer^' the precept coQtains a warrant for infefling seve^ 
ral disponees iii separate parcels of lapd^ it will be suffipieiit that such 
^arts billy of the precept be transcribed into the instrument a^ relate 
to the parcel of land disponed to the person in whose favour the infeft- 
ment is to be giyen^ omitting the mention of those parcels dispone4 
to third parties — Don against Waldie, 4th Febniarj, 1S13. Fac. 
Coll. And in general it may be observed with regard to the transcrip. 
tipn 'bifthe precept, that althougli correctly speaking it ought to be ver- 
batim engrossed in the instrument, yet that mere clerical errors and tric- 
ing discrepancies will pot be held fatal. See M^Ghie against Leishmaq^ 
^th June, 1887, Shaw a7i^2>ifnZop.<^£DiTOa. 









* 

' The next part of f he instrument relates to the 
delivery of sasine. It bears,— •• After reading and 
<* pablishing of whieh disposition, and precept <£ 
** sasine' therein contained, and above inserted, the 
•* said bailie, in virtue thereof, and of the office of 
** bailliary tlbereby odmmitted to him, gave and de^ 
*< livered heritable state and sasine, real,actual, and 
«« corporal possession, to the said C D,^ of all and 
** whole the lands, teinds, and pertinents, (as the 
« case may be) particularly before described^ and 
^ here held as repeated hremtaiis causa, and that 
by delivering ta the said attorney of earth and 
stone of the ground of the said lands,*^ and a hand- 
*' ful of grass and com for the said teinds, aftei* the 
^' form- BOd tenor of the said disposition^ and of 
** the precept of sasine, in all points." 

On this part of the instrument it will be observe- 
edythat its tenor does not correspond with the form 

^ In tiie above form of this part of the instrument^ the notary states 
diHt he gaVe heritable state and sasine to the disponee nominatim, ' 
and thkt, by delivery oi the symbols to his attorney. But vrh&ti in- 
stead of adoptiog the uiual form, the notary had stated that he gfiye 
and delivered heritable state and sasine " to the said Robert GUu9, 
** (the attorney) and that by delivery to the said Robert Glass; as 
** foiocarator fbresaid, of eaxth and stone/' &c;— 4t was objected that 
the notary had given infeftment not to the disponee or to his procu%- 
tor, but simply to Robert Glass* The Court, however, on the ground 
that the character in which Robert Glass received the infeftment. was 
sufficiently explained in the instrument, sustained the sanne. KirK. 
ham againrt CampheU, 21st May, 1891l> Shaw and J^aUaniine. ^See 
also to the same effect M'Gillivray against Campbell, 9th Deoeqaber, 
lS24i, Shaw and Dunlop. — Editor. 

* An objection that the instrument bore that the bail^ gi^e iim 
feftixkent by delivering to the attorney earlih and stone *'fir tha lands" 
instead of '^ of the lands" was repelled.— -Gordon against Brodie, Ju- 
ly 90, 1773.— raiV. Bfwtm's Supplement, vol. y. p. h^l.^HaUes, i. 
5S5.'^£i>iToa« 
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21© £NUlJ^f:EATlOK OF THE LANDS, 

tif giving :pb88ei»kKi|» at dow/pi^etifed. ^^ Jl^),i>c- 
'^ tual, and eorporftl possef^ion/' wbi«h l^^I^p^,^^ 
to be given^ is unkliowii in iaode<ti frMUG^*- It 
jdoes> indeed, epftear, from the ancieat bpiffngb lawe^ 
tbat there wte an actual po^sessian giv^n, by tbaieiel^ 
ler leaving tbe honde empty^ and tbe punchaser 
entacing, and 9h«itting the door. And» in tbe 
case of the sasine (Mf Kolkernjr, a oopy. of wbic;^ is 
preserved bjr Rosa,^ it is deaf that the! same deli Vieiy 
bad been used in the transference of land. : But in 

4 

nuklem practice, there is no trace of this actual dev 
liverjr ; and there is nothing mow but the sjrmfapU<- 
cal tiradition, by the delivei^y of earths and sikuna. df 
thelands^ . .. ' 

It is, indeed, surprising thdt this rei&Mnt of aft 
ancient form, so comjiletely ftiUen into dasuetttde, 
ahottld haV^ been preserved, wben» by a :dcct6ion, 
so far back as 1682, it was found that the ivant of 
these words in the instrument, ** real, actual, and 
** corporal possession,'' was not fatal to the sasine^ ^ 
But this is mentioned merely as a matter of eiim»- 
sity, and by no means for the purpose ist rendering 
the conveyancer indifferent to the most trivial point 
>of form in an instirument af such impontance as 
the sasine. 

The lands are sipecified in this part Of the instru- 
ment ; and it is absolutely necessary tiiat the ipeci* 
^cation be cdmpiete, for an omission of aiiy one parcel 
would be fktal to the completion of the transference of 
the part oxpitted. Thus, in one case the instrument, 
in that part of it which is now under consideration, 

i » 

1 See Ihss's Lecttfteh, ^d. ii. ^. 1 Jt6 in note^ 

sLady Lamerton against Home, January, 1682. Mar* 14,321. 
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boM iliat infeftmenlt had )^ef»>^veii in two.parcds^ 
omtting oU puontiQa of a third parcel. .The Court 
found that the vassal had no right to the subject omit-. 
1^« {although the dausey acta erant hac, in the end of 
th^ instrum^t,. ^ppcified the ^whole subjectSi bear- 
ing th^t tjb^e ibinsi were so done inter alia on 
the ground of the omitted parcel ; frq^ which it 
iras to be mienei thi^ sasine had actually been 
given Qn ^l of th« parc^s.^ This will be a suffi- 
cient caution in regard to the precision with which 
it is xeq^ite to describe t^e lands. 

It is in this part of the instrument that the sym- 
bols of possession a^ e mentioned ; and care ought to 
be takoi, that those symbols are used and mention- 
ed, which are proper to the subject in which the 
Infeftment is given. The precept may perhi^s be 
de£Sective in mentioning the proper symbol ; but it 
always contains a clause directing *^ all other ^m- 
^ boh neuql and necessary'' to be used ; and, under 
this gjsneral auAhority^ the. notary ought to suj^ly 
]%ny defect in the precepti by usi^g those symbols 
. x^ui^ito for the species of jproperty in which sasine 
is givea^ < 

* M'Leod against fUm, 18th Feb. 1768, M. 8793. • On die same 
principle 4A ft etse where Aeise wis an erttzure in the naifie of one' pf 
the paroels of land in which the instrument bore the disponee to hare 
been infisft, and where 4hat erazure was repeated tfaroughodt the in- 
atnunent wherever that particular parcel was mentioned^ the Court 
by a gieat nvjority, and after a ooninftation of the fifteen judges, 
held the sasine to be bad as to that patcel'^Rose Innes agahuii Lord 
Fife, 10th Mareh, 1897, Fac. CoU. and Shaw tmd Dunhp. Thisde- 
4uion wu pronounced in an ritetien case; and notwithstanding ^e 
judgment <of tlus Court, an election Committee of the House of Com- 
mas held the vote on thia saql^e to be a good one* It is underslood 
Ihat the Committee admitted of evidence extrinsic of the instrument, 
to prove that infeflment had actually been given in the pared, the 
name of which was erazed.-*£DiToa. 
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In the progress of this form, it can be no matfier 
of surprise that decisions have been pronounced in«- 
consistent entirely with true principle. These, how^ 
ever, can have no influence on practice ; and it is 
only necessai^y that they should be brought into 
view, as ^notnalies with which Conveyanceifs ought 
to be acduainted. 

Thus, there is i case, in which a sasine; without 
mentioning the delivery of any sjrmbols, but simply, 
that the bailie had given actual, real, and corporal 
possession of the lands, was silstained.^ There are 
other cases where, although the symbols were not 
expressed, they were referred tp as contained in the^ 
precept of sasine ; and, as that truly made part of 
the instinraeiit, it might, in this respect;, be consi-- 
dei'ed as containing in Itself full evidence of the fact* 
The Court, however, pronounced conflicting judg^ 
ments on this point i for, iii some cases th^y ^nulled 
the sasines,* while, in others they sustained them.' 

So also, although the clap and happer are the . 
proper symbols of sasine in a miB, yet a sasine was . 
sustained where the instrument bore sasine to have 
been given by delivery of^ earth and stone only.*. 

These decisions may be supposed to do- no more 
than to show that mills pass as pertin^its of the 

1 Earl of Wigton n^tfu^Etrl of CasaQiSj mh Jane, 163^,. D$irie, 
M. 2246. ' 

s Munray against Hope, 'Peb. }684> M. 14,323, an^ Kerr agaimt 
Scott, 20tb Jan. 1702, Fount. M. 14,310. 

• Somerville against SomerviUe, 23d M«ieh» 1031, M. 14,320. 
I^meiton against Vassals of Dunfermline, I5|h llarch> 1631, Mor. 
14»320, Lady Lamerton against hi^ of Polwart;23d DeCi^l680, M. 
14,309, and Vnx^e against Murray, 26th Jan* 1725, M. 14,312. 

« Kennedy against Graham, 2l8t Feb. 1629,. M. 14^819, and loidy 
PitsUgo against Tenants, 7th Feb. 1611, M. 14,318, 
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lands; But there Js aca^e where fishings (the sym- 
bols of which are net and collie) were held (o be 
Offried, though the sasine bore simply that t^e b^- 
lie gave state and sasine of the fishing*^ 
. But the, practical rules on this ppint are,-— 1.. 
Thaty in giving sasine, the symbols which practice 
has established* as that of the subject in which in-». 
feftment.is gjiyenj ought to be used, and that, whe« 
ther th^y be mentioned in tl^e precept of sasine or. 
not ; and, 2. That the instrument ought invariably* 
to m^nitioii the symbols by delivery of which in- 
fiftment has b§en given. ' 

^' The next pvt of the narrative is the requisition of 
instruments. ** ^Vhereupon, and upon all and sundry 
^* tfaiepremis^, the said attorney asked and took instru« 
** m^nta in the hands of me^ nqtary-public subscribe 
^^ ing/^ This requisition to make out instruments, 
and the delivery of pioney to the notary, are intend- 
ed to show that the notaiy.had not officiously ob- 
triided himself in the business; which of. old, was 
held to be a very material circumstaiipe ; 98 an iur 
Mrtiment framed ultroneously \>y ^ fto^rys who wa^ 



1 MaxweU agtunsi Laird of Vcffttuk^ SUt March, IfiiSS; M. 14,31^. 

^ Witbout r^iard to the older 4ecisjk)n8, the rule seems now to be 

Uiat the notary must state whaH he ^/^'c^-^what were the res gestce, and 

what symbols he delivered. If ojt)iing must be lef t to presumj^tion or 

nnplicatton. According to Rosa (Lectures, vol. iL p. 198,) *^ Thp 

use of general words will not be sustained, such as that sasine was 

given fionform fo the precept ; for that would be to dispense at once 

with formalities altogether." The v^ry purpose indeed of the de^ 

tail given in the instrument is to do away with inference? and pre- 

aumpttona, md to prove, not that in the opinion of the notary, infeft- 

mdit was given in terma of the precept ; but, by a detail of what 

was actually done, to put it in the power, if necessary, of a Court of 

,lawy to decide whether or not the rps gesfee amounted to due imple; 

ment of the precept.-^£2)iT0ii. 
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not required by the parties to do so, would have 
been infoimal and void. 

The concluding clause of the instrument is ^vm * 
expressed: — *< These ibings Were sd doUd (Ml ite 
'* ground ef the said labds ire6pect|vely;afid sileete- 
** sivelyj between ttife hours rf and of tjld 
«ajr, ' month, fekr of otir L^dy Md of thd king^ 
reig», respeetirefy, flrtt aW)Te Written, in {fresente 
**• 6f ; tfhrf ! , Witnesses to the premise!^ spe^s^ 
«* ciaily bailed and' re^iUred;^' 

The mahner of expressing tlie place ^t 'wbkli tbe» 
ceremony has been performed^ is coiisliStbM witb 
the rule formerly noticed ; and the iroMs /iwjiep- 
Hoely and snccessicehf are ^gain introduce, that the 
terms of the iiistrument riiay apply to the case wbdrd 
more than one. act of inftftment has been givari, 
which it will do without iibpairing the effect of ^ 
instrument where ond act only has taken plaee. 

The hour is mentioned at which in-feftimQft Was 
given, a custom which probably originated at a period 
when the priority of an hour in ttie a^ of giving 
infeftment might have. been material^ as the rule of 
preference then was prior in tempore poti^ injure ; 
and^ although the sanle rule still prevails^ it is 
not to the act of giving infeflment, but to the act 
lof registration, that it is now applied. The hour^ 
tfaerefdre, though added, seems to be of little mo* 

1 Craig, Lib. li. Dieg. 1, § 81, and Robs (Leot irdl.lL p. 196) lay it 
down that the notary ought to do nothing ultroneoualyy ^' that every 
^* thing ought to be required ef him^ ami bia services fomiahed witk 
'** perfect indifference." Bat where the notary had IgBOfastly staliad 
in the instrument that the witnesses were specially calkd and leqMtrad 
** hy me (the notary) to the premise8*'^ihi'&i9B» not held to be fl^gwd 
ground of objection.*— M'Ghie againH Leishman, 4th Jtta^ lS0f» 
Shaw and Dunhp, — Editob. 
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meiit It may be observed^ however^ that, hy m- 
attention to the faoitfs stated, a qmestion was raised . 
Wkkh it wilt be proper for a eooveyancer to avoid. 
An itistrument bore, ** These things were so done, 
'^ &c« about the hour of nine in the evenii^}'* 
and- as tiiat, from the season of the year, implied 
Hiat tiie act took place after sun»set, and .under 
doad of night, the question came to be, Whether 
infcftment wtfs an act which ought to take place be- 
tween snn and sun ? In support of the sasine, it 
was maintained, that there ivas naither law nor. 
custom which required sasine to be taken in day- 
light, more than the subscribing of writs. The Court 
hdd the sasijle valid, though it had not been taken in 
day^Ught, nothing of latency or fraud bdng establish- 
ed.^ An objection of this kind would thei^ore be 
overruled.' It were better, however, by taking the 
sasine before sun*set, to avoid such a question, and 
to prevent all oavilitng on the nature of the act» as 
well as oh Uie impossibility of witnessing it. ' 
• In one case which occurred in consequence of a 
mistake in expressing the part of the wstnimeat. 

1 Ar9ot agtdnsi Tiin^er, 19th Nov. 1^79, M. li,33S« 

* Douglas, &C. against Elphiostone, 17^^ noted in Belts EUcOoi^ 
LaWi />. S58t 

* It was oljeeted to % sasine that the inalmiaent staled infieft- 
laent to hi^ve been given on the Slst June, tn/er h^nu quiniam et 
sexiam, lyithout saving whether .before or after mid-day. The 
Court wcie unanimously of opikiion-^" That although in a competi« 
<^ tion it might be i^iost material ihat it should appear, whether the 
** honr wl^en ipfefj^nent had beei^ given was before or after mid-day^ 
** yet, that otherwise it was unnecessary, except to show that sasine 
" had not been given under doud of night, which could not have 
^'^ been the case between five and six o'clock, on the 21st June, whe^ 
** ther ante or post meridiem."— Dcnnistoun against Speirs, lOth Not 
veihher, ISi^^'^Skaw and 2>tffi/ofi.*-£])iTOB. 
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now under consideratibq, the iliBtnilneM vis d«ta4 
at the :beginiiing» the 1^ da^ of Qctob^, in camit 
man form ; but, the concluding, dause ;bo7^»t.thAl. 

These things were so done within the said mSii 

on the 30th Septen^er, at five o'clock ia the af-^ 
<f ternoon ; and on the ground of th^ flf^ lands*, 
*< on the said 1st day of October." Bo thftt .td^ 
though the instrument boine ope date, it ajp^ared 
that infeftment had been given on t wo , differaut . 
days. This objection was at first sustained, but 
afterwards overruled. • 

The latter decision appears, from tbe papers ill > 
the cause, to have proceeded on the grouud,?T^tliat . 
in a question of enrolment, all that is to be iiiquir? 
ed into is. Whether the sasine has been recorded 
for a year? And, as in this case, the sasine had 
stood on record for the requisite time ; the object 
tlon arising fnmi an error in the date, although 
good in a competition of creditors, could. uot have 
been made by the granter of the feudal right ; 
and was not, therefore, competent to the freehold- 
evs. This decision may therefore be considered a^ 
invalidating a sasine (as a feudal title), where there 
is such a discrepancy as that which occurred in the 
above case. 

Two witnesses are sufficient in the instrument of 
sasine. But this was at one time doubtful, from 
this circupi^^tance^ that, in matters of importance, 
two notaries and four witnesses are required ; and 
the instrument of sasine was held to be a deed of 
iipportance, requiring the two notaries, and conse* 
quently four witnesses^ Ajb last an act of parlia-i 

1 Gordon against Bro^e, «fttly 20, 1773.— '^at^ SrowiCs Suffde* 
meni, vol. v. p. 587. 
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mtot wte passed for dearing this poiat This was 

the diet 1584^ a 4- which dedares, tl^t the f orm^ 

law had not beea intended to extend tp aasines > 

^d that, one faithful notary, with a reasonable nam* 

bet of ^Eunous witnesses, is sufficient* This act fi:^^ 

ed the point as. to the number of notaries ; and 

theiK^rward pne no|;ary was svfficient ; still there 

Wa9$^. doubt as to the i^i^mber of witiiesaes; unti}^ 

]gr It decision in I68i0f it, wbs dedared that» in al) 

matruments jattested by one notary, no more thaq^ 

two witnesses are required; and, from that time, 

Bo greater number has hej^n requir^ in the case gf 
^^in ^ ... 

SE€T. II. 

M TflE KOTARtAXi DOCQUET, BT WHICH THE iK9TBI72pt]nr 
IS ATTESTED ; AND OF THJB SpBSCBlFTIpN OF THE VTlT^f 

Ubie docquet bears,-«!-l* The authority under 
which the notary holds his office. 2. His pre^ 
sence while the ceremony was performed ; and his 
knowledge that every thing was done as stated in 
the ifi^trument* 3* His making mp the instrument^ 
and attesting it with his sign, name, and surname. 
. The . first head of the docquet, or the authority un- 
der which the notary acts, is thus expressed : ** E% 
ff ego vero A B, clericus Edinburgensis diocesioa 
^' notarius publicus, auctoritate regali ac per Domi« 
^< nos Concilii et Sessionis, secundum tenorem acti 
*f parliament! admissus*"' 

The distinguishing the notary by his diocese, 
must hava been introduced at a time when the no- 
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taries W6re ecdesiaBtical liMaH^fi^, ^d adn^ttted bjr 
the bishop, the notary distittguishk^ himself by 
the diocese of the bibh<^ -b^ whom he Wte bAoAU 
fed. Of this there is an example in an instnitttent 6f 
6asine dated in 1404, a copy c^ whkh is ^^t^es^^ed bjr 
jferdfihe. ^ By 1563, c. 79, ndtariei^ were sufejeetad la 
(he civil pow^r, and required to aj^^^ar within a tci^ 
t^in lSm6 before the Lords of Co^neil and Besfiddii. It 
was fiirther required that, in futniiei all notaiieiEK^ 
^vions to their Udmission, should be ejclnnined fay 
the judges bf that CouH, under the penalty of a* 
nulSng the deeds executed by notaideB admitted im- 
der any other authority than the judges of the. 
Court of Session. ' It is this act of parliament to 
which this part of the dooquet refers, when it beurs 
that the notary has been admitted by royal autho« 
ftty^ and by tbe Lords of Couaeil and Scaeioii^ in 
terms of an act of parliament 

The docquet proceeds, in the second head^ to Ex- 
plain the groimds of the notary's knowledge, and 
on which he framed the instrument. Thus: — 
^ Quia praemissis omnibus et singulis dnm sic ut 
^ praemittitur dicerentur agerentur et fierent una 
^ cum praenomenatis testibus praesens personaliter 
^ interfui, eaque omnia et singula praemissa sic fieri 
<< et did, vldi, scivi, et audivi ac in notam cepi.^ 

This is a full enumeration of the grounds ^ the 
notary's knowledge ; and Craig considers these 
Words, tidif sctvi, et atuUvi, as expressive of the 



i firsk. App. No. IV. 

> As to the form of admitting Notarie»*-See Belts iLtM DkHtmar^i 
voce Notary Fvvtiv.-^EDtxoa,, 
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|Kiirers of the notary. He holds these' terms as a 
proof diat the notary can do no more thaii i^eport 
^hat falls li^ider the notice of his senses. ' 

Ifia^fb^m such as this, every omission must W 
fatal to it ; and the want of the words, vidi, sdivi, 
fit AftiHiHb lia6 been held fatal to the instrument/^ 
' Th6 firatning. of the instrument is stMied, in ther 
thirdl 4ieail/ in these terms : '* Ideoque hoe p^^esenfiT 
'< ]^MdiiM nistkimentUm mauu mea {6r^ manif 
^^ ialietta; or partiita 'manu meapattim aliena, as thrf 
^ CASb may be) sttjpei* had ^ paginis praecedenti*^ 
** bus pergatniillBd debite impress^ fideliter scriptuM 
^ ttinde eonfed ac in banc publid instrument! 
^ fohnam i^egi signoque nomine et cognomine 
'^ meis solitifi et eonsuetis signavi et subscripsi, in 
^ fidem roimr iet testimonium reritatis omnium et 
^ singulorum praemissorum rogatus 6t requisittis," 

Craig takes notice of the practice, in other coun« 
tries, of the notary being bbliged to write his in<^ 
strument with his oWn hand ; ' but with us the 



> Craig, lib. ii. Dieg. 7, § 21.— It is esseDtial to the validity of the 
Jnstnitnent that the notary should state in his docquet that he waft 
peraosaUy preeent along with the witnetses. In the late ease of 
M'lntoeh against loglis and Weir, Nov. 17, 18S5.— jS'Aotff and Ihm' 
lop^the notary omitted the following words of the usual form o£ 
the docquet^-'' Dum sic ui prcsmiUiiut dieerentur agereniur etJU^ 
f* ttnt una ctuvi pswumninaiis tutitmM ptmsenS petSMuMer interfld 
" ^9V^ omnia et singula premissa*" The mnisiion waaheld to be 
fatal to the sasine ; although the personal presence of the notary, 
along with the witnesses during the ceremony, was proved by direct 
implication from the terms of the instrument itself, as well as direct* 
ly by the designation of the witnesses as such, and by the nidi, sdni, 
fit audivi of the docquet.-— Editoe. 

* Primrose agaimi Dury, SSd Dec. 1619|, Mor. 14,3S6» 

' Craig^ Lib. II. Pk^. 7, sect. 81. 
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prac^ic^ |ias been loBg differemt. Wheito/liowe^r» 
t^ in^tr^menl; is written by a different peraoifi thiB- 
fact is stated in the dcxrquet as in the abo^e SqtwL ^ 
The 4ocquet itself must uniformly be tba noftmrj^s 
QUrn hand-writing. 

It Is here that the number of pag^s of whi(^l3ielii* 
stmment cc^stsyis stated. F<Nrmerly> it wa9 always 
^riitten on the £ace of a sb^t .; but» by the Act 168^»' 
Of ITf ^ Mf declared lawful for parties to writp their 
^^sM>^ /' hy ^^7 pf book ;" the attestation oi the* 
nptaiy *- icondescending" on the nupiber of leayes of 
which ]the instrument consists, and each leaf beipg- 
^igned by the notary and |tha witnesses to the giv--' 
i|ig of the saline. The practice, therefore is, to men^ 
|ipn:in;thedpcquejt the number of pages of which 
l^e instrumeiit pon§ists« But this practice has not 
'becin uniform since the date ^f the Act, for it had 
gone ii^to desuetude ; whep at last a question arofse, 
in 1741, ip fi c/ftse in which it was stated, as an olh 
j/^ion .to a sasine, that the notary had not mem 
tioned the number of leaves of which the sasine 
consisted. The Court at first sustained the objec- 
tion. But, on reviewing that judgment, and after 
having examined the keeper of the record of sasinesy 
and several writers to the signet, as to the practicci 
from which inquiry, it appeared that a great num- 
iie.r of sasines written book*wise were liable to the 
jgiame objection; the Court, in respect of the dan« 

' But where the docquet bore that die instnunent had been writ* 
ten rnanu aliena, whereas the date and the names of the attorney, 
bailie^ and witnesses had been inserted in the hand-writing of the 
notary himself^ this was found not to afibrd a valid objection to the 
sasine, Ronaldson Dickson against Syme, S4th Feb. 1801, Fac CoU. ; 
Mor, Ajip. voce Tailzie, No, 7. See also Stewart agai$ui die Etrl of 
Fife, 20th Feb. 1827, Skaw and Dvn/b/i.— Edxtox. 
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ger of aimiilling a sasine on acedttht of a.d^fcMr 
wliicliy in practice, liad been bo genel^al, repelled the 
objiectibn^ but declared that they would regulate, 
the matter by an act of sederunt.^ That act,^ hbw<» 
^er» was not passed at that time ^ and, at the dis^ 
tance^of nine years, the question again, occurred ; 
and, although it was then urged that, since the date 
of the last decision in 1741, the practice had chang- 
ed, yet the Court pronounced the same judgmeiit^ 
and repelled the objection/ 

This second case rendered the necessity of aa act 
of sederunt apparent ; but it was not till the I7tb 
January, 1756, that the act was made. This act of 
sederunt requires the number of pagea of which the 
instrument consists to be mentioned in the docquet^ 
and each page of the instrument to liave its number 
marked on it, unda* the penalty of nullity of the iiv- 
strument, and deprivation of the notary^ 

The Court, in framing tliis act of sedeirnnt, seem 
to have confounded two statutes, which apply to-di& 
ferent forms of conveyances. The Act 1686, c. 17, 
is that which applies to the notarialinstrument, and 
requires the notary to insert the number of pages 
of the instrument in his docquet, and directs him 
and the witnesses to eiga each page of the instru- 
ment. Whereas, it is the Act 1696, c. 15, which re- 
quires each page to be numbered ; .but this act ap- 
plies to securities in the form of private deeds» wither 



^ .Duke of RoKbwgh agaimi Hall, 4tli June and 17th July, 1741, 

Bfor. 14,St8. 

• Clark and Waddel eompetiag, 7tli Feb. 1758, JTtMr.Mor. 14,3S8, 

reporkSl in ESchica voce Saaiva, No. f , and Notes, p. 419, as Young's 

Creditors competing. 
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«Nit amy zt&wnoe to qotarial iiis^ruj;i»ni^. U^m^, 
it is obvious tjMi wk^n the Courts ia the iboye ac^ 
of sederunt^ Qir4aiiie4 instrup^ents of «^ine to havQ 
tibbeir p8g^9 mimber94i under iso severe « sweticip. 09 
tbai miWKed to 9 fmluiie 19 thio partioiUar, they in- 
My^rtently lexo^ed tbw* power, aqd ma4e ^ provi^^ 
610X1 incxHisidte^t with tI|^ stotutpryr^qjuusitoe, whif^ 
Ihey eeeid to haYa h^ m yiewr hov^ Kilkeprw 
ji^ports the eae^ relntly^ to the luunb^riug of th^ 
pages of the instrument of a9B)Wi without notidng 
the t^wtQT into which tlpa Qme{ had pvi4ently been 
led hy the eimilwty qi Om ^wo l^is^iye ^naetr 
ments. 

But it ie proper to r^gak^ Ithe practioe by the 
terms of the ai^t of eftdenmt. The pag^s ought to 
be niuabered of which the iMtrq^ieut coiisj|rt8» 9Ad 
Ihe totdl numbor marked in the docguet,^ The pre- 
ceding remarks are not made with the view of en^* 
tMuvag^i^ any innovjti^on on thai: practipe; but 
m&ody in ordek? to show Hie poeeiae nalw^ ai|id ezt- 
^t of an emir of this.deaeripi^iofiu. 

The notary says, in thia doc^ptt I Mw mgi^ 



^ The mention of the number 6f pa^^ of >Rliiefa 4teiiittnmieiit 
^^tmneta^ is hot, howefrory held to W emwtinl wb^/it ii|e |n«til9aijaiii|5 
written on a oiifgle.Bheeti Kirkhan^ a^t7t#/CJaiQp]bellj ^IstMay^ 1882, 
Shaw and Dun^p. Nay> even where the docquet erroneojusly stated that 
th^ instnitiient WES written '* super Kane ti duas ftratcedentes pagiruuf* 
■ nhBit8i9 itwaa oOttfattf written on a ilngle pAgo of pot^hn^ent,. 9ke 
Court unanimously repelled an objection to the sasine. The ground 
of this judgment was, that the statement of the notary at to the num^ 
ber4>f the pages, wmsa blnindei in what pms .^t iuJtiolC fspipiidal, 
but a' matter of mere surplusage — ^Morrison against Baninyj l^fh 
Dec 189S, Fac. ColL^dnd A9um. (mdlhtnhp, , S'his iv«a lUtO #ne of 
ifm olQections i^^idb was repelled in MlGMe agaimi LMxmi^s ^ . 
^une, 1827, Shaw and Dunlop. 
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8«4:9Ubsm]Ml this wititi Wf «gttf nWWf ?pdi Wn 

JHWOQ* Ip the jiwtrwmwt of 6019^0^ iu 14P4i prfr 
fibred l>y EWKJNB*^ tbe notairy s^ys, 'ySigno m^f 
^* #0/1^ e/ cfinsueto iigwmf »9d thp fact; is, th^i 
tW nota^ dt that time udediiQ moire than his siga^ 
which in many instancea WQJI QXj^cut^d vUb gl^^ 
4«aUiQ96» HQcl ey^ii Ql^giuice^ QpQ^i«f;i^g Qf f^V^ful 
jCQopiMn^tions of the figures of aniipal^ or ilow^i^ 
J9 the mi^^t of tibd^ ornamental figure Tf aa wrjitt^ii 
titfi motto or device i c^eQ by ti^e notary ; mi 
Cje^io aays» ^Imt tho injtialfs of the opt^y'a mvE^ 
904 Biarn^me 01^)]^ alflo tp h^ve been added.' 

iiajl;^ Act^ required the e^bscript^o^ off . t^he Jior 
lary; so tti4t» joined J^ the mottp^.the naiqo of tb? 
notary if^a^ put down, if^ith tho letters N.P. fo^ np- 
turitis p$iilipw ; and tl|^ sigu I)as degc^r^ted iiiHO 
tboee Uqiqs witiuii whi<(h tl^ mpttp is ^ow in^losi^. 

In jtbe last pa^ of the 4ofquet| the notary ajsst^rtp 
that he wa/i called an4 reqjiiired; and P94IG fi^y^ 
^eaq^ressly»:.that3o necessary is this requisition, ^^ 
|he want of it would vitiate the instrumei|t ; thajt 
JLS, (says CjiAX^Oi in expl^n^tipn) sinless th^e; nptwry 
lexpf esses thfit he was called ^d req]:ure4, bip \w 
fitriunent is. ineffectual ; for no ^pt^y ougbt tp ^ 
trude h^mse^fy w to mekei^^runji/ents fm tho^ ^^ 
4o not require him. to do so*' . > 

Thedocquetis su^ijoinedat tbefpojt of the instr^t- 
^^e^t, towards the right^ha^ ^ide» aoid on ith^ left^ 
hand side pf the docquet ^ the subscription pf thi^ 
notary^ below which the |(|rjytnesses ^ubscrib^ i 

. ^Erak. App.;No, IV.. » 

« Crtdg, Lib. ii. Di^. 7, sect 21. » Cmg, ibicl. 



Sa4 SUBSORiraiOK Of ¥StE IfOTAET, 

aMingthelt'ordwftiewtoMssubflcription. WKe» 
the instrament consists of ftiore thfl(a one page» e»^ 
page is subscribed hy the notary and by the* ivlt- 
HeseSy the notary subscribil^ his nlunei adding thd' 
letters N. P. axAl the witnesses req>ectivel7 adding 
to theirs €he word witness. 

This is now the constant find uniform prae* 
tice; but, on tef^rence to the Act 1686, c. 17^ 
by which the subscriptions of the notary and wit- 
nesses are required, it will be found that the Act 
requires them to sign not each p^^i but eadbt leaf. 
Now, if a notary signs the second page, the fourth 
page, find the sixth page of an instrument/ consist- 
ing of six pages, he signs each leaf, and so complies 
with the tennis of the statute^ This was well illus- 
trated ill <3ie noted case of Robertson Scott. In 
that case, Mrs. Robertson Scott hfid been infeft ^ 
}mt the notary omitted to subscribe the 9d, 4th, 
^h, and 8th pi^es of the instrument. ' Mr. Robert- 
son Scott^ her husband, under the notion- that this 
sasine had been irregularly talren, ordered a new 
sasihe to be expede, every page of which was sign>- 
ed by the notary and witnesses.' On this second 
iBasine, Mr. Robertson ^cott claimed to be enrolled 
as a freeholder ; when it was objected that the -first 
sasine was regular, having been signed on eadi lee^^ 
thougii not on each page; and that as the statute 
required no more than that each leaf shduld be' 
signed by the notary, the terms of the Act had 
been fully complied with: That as* the original 
sasine was thus the correct and regular sasine, the 
second one, which had been produced as regular 
was excluded by the prior regular sasine, and 
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therefore could be no ground of enrolment The 
Court found that the first sasine was regular ; and 
Mr* Robertson Scott was not admitted to the rolL 
Though, therefore^ it be not the customary Inode^ it 
ought to be recollected that the subscription of each 
leaf is all that the statute requires to render the in* 
strument complete.^ 

The witnesses to an instru9ient of sasine ai'e not 
witnesses to the subscription of the notary ) they 
are witnesses to the ceremony and to the truth of 
the statement contaioed in the instrument i and, 
therefore, they, as well as the notary ought to sub- 
scribe each page. But it appears, from searches of 
the records made on several occasions, both in ques- 
tions as to the nimibering of the page8> and in ques* 
tions as to the mode of the witnesses subscribing^ 
that, from 1696, the universal practice had been to 
follow the rule of the Act 1696, c. 15, and to make 
the witnesses sign only the last page of the instru- 
ment. And holding that statute to be applicable to 
sasines, the Court repelled an objection, th^t a sasine 
was signed by the witnesses on the last page only.' 

The case of the Earl of Buchan against Duff, was 
carried by appeal to the House of Lords ; and the 
judgment was there reversed. But, in a subsequent 
case, viz. in the great Douglas cause, it was assert- 
ed that the reversal of the judgment proceeded on 
other groimds, and that the objection to the sasine 
was not tried by the House of Lords. The objec« 

^ Lindsay Carnegie fl^atnj/ Robertson Scott, 86th Feb. 1796; Fac. 
Coll. Mor. 8858. 

* Earl of Findlater against LsAy Boyne, June 1716, Mor. 16,954; 
and iEarl of Buchan against Duff, Jan. 1725, Mor. 16,955. 

Q 
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Hqm, itWM saoNi, had not even heen ataftefl. ia the 
Apjpoal Case ; and this was not denied bjr the other 
partja It was further said that, oonsistentljr with 
the dedsioB in thia Court, a deetaioK to tjse aame 
effeet had been praoounced in 1736, in the case of 
Sutherland agmui Dunbar»> 

In the Douglas contest, the quMtioii oecnnred on 
a sasine dated in 1707 ; and there the practice was 
strongly foanded on in sappcvrt of the sasine^ the 
witnesses to which had signed only the hist page 
The former cases were all brought diisthKtfy undar 
the notice of the Court, and the olgecliou waft le- 
pelled.' 

The course of the decietons» therefore^ baa gone 
to^ repel the objection. But as the Act 169^,, Ok. 15^ 
haa no relation to sasines, aad has; been impropevlj 
introduced into this quje8tion,i«-^aDd.aa there is gvoit 
propriety in witnessea subscrihuig tho; statement oi 
facta they are called on to attest^ and aa the proci- 
tice has now been long in favour of such suhscripi- 
tion ; and as, besides, the Act 1686^ c. IT,, reqainea 
eadit leaf to be subscribed by the witne8se8,r^-it vof 
perhaps be condwlttd that were the quesftioB now 
to occur in regard to a modemi sasine, the decisieB 
pronounced i» 1760 woidd not be repeated;.' 

1 Ead of Sutheriuid ogotMl Dunbti^ Stb Jfily 173$. Blchies 
Sasine^ No. I. «ind Notes p* 417. 

* Duke of Hamilton against Douglas, 9th Dec. I762> Vac. CoH. 
Mor. 16,966 and 4359^. TaH^ BrewfCt SupplemefU, VoU V. pp. 5SK, 
589. 

> Tbe ▼ariouf deeUioiia whioh ham heea. pxonoanced^ on olyjections 
founded on errors, omissions, and irr^ularities, in th& instrument of 
jBfoaxk^ and the nqtai^'s. dooyw;^ ar« np^ siethAps. aUog^» oonsislent 
with each other. Bui sa Iqng ago at 176^ Hr. Tait, in his collection 
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SECT. III. 

Of THE REOlSTBATION OF THE SASINE, AND Ot 
THE EFFECT OF AN UNRECORDED SASINE. 

The registw of sasines was not established by 
one Act| nor was the object properly attained on the 
fii^t attempt of the legislature. It was not till after 
various trials, and by gradual steps^ that the re« 
cord arrived at its present state. 

The attention of the legislature was first directed 
io the protocols of the notaries ; and after an un- 
successful attempt to rectify defects, by provisions 
directed against the notaries themselves, regulations 
were made with thie same view for the sheriff- 
derks ; and the sheriffg^ Stewarts, and bailies, were 
also ordained to bring with them yearly to the 
chequer a list of the sasines which they had given« 

of xeportSj referring to several decisions pronounced about that time, 
states as a general proposition^ ** That in all the above cases the 
*^ Lords proceeded upon this principle^ That where it appeared et 
^^fade of the instrument that the thing was done^ and that sasine 
'' was in reality given, blunders or mistakes in extending the instru-4 
'* ment ought not to annul the sasine. And accordingly, in many 
'' cases, sasines labouring under defects have been sustaiped^ both by 
^ the Court of Session and House of Peers, which, at a more early pe- 
'' riod of our law, especially before the introducing the register of 
" sasines, would not have been sustained." — Tait voee Sasinb, 
Brown*s Supptemeni, FoL V. p. 588. The notes on th^preeeding part 
of this Chapter, and the cases cited, may be regarded as additional 
illustrations of the prindple stated by Mr. Tait. The more recent 
cases, in particular, may be referred to as establishing that the Court 
will disregard all ol^ections to sasines founded on mere clerical errors 
—on palpable mistakes and omisstons^-H)n bad grammar— and the 
like—where the statutory or consuetudinary essentiab of the instru« 
ment have been attended to««-EpiTOBi 



22& OF .THE REGISTRATION 

Moreover, every heir was ordered, on receiving in- 
feftment, to bring his sasine to the sheriff-clerk to 
be recorded. These different legislative attempts 
were made by the Acts 1508, c. 89 ; 1540, c. 77, 
79 ; 1555, c. 48, and c. 46 ; and 1587, c. 45. But 
the first attempt to establish a full record, to which 
a penalty was annexed in case of neglect, was by an 
unprinted Act in 1599, which is recorded in the Acts 
of sederunt, the 3d November of that year. This 
Act was repeated in the parliament 1600; and yet 
it required the additional sanction of the Act of 
sederunt, January 6, 1604, to give any effect 
to the statute. That Act of sederunt presents 
an extraordinary picture of the manner iti which 
the Acts of the Scots Parliament were disregarded 
or evaded. 

Notwithstanding the anxiety of the legislature, 
and the aid of the Court of Session, a third Act of 
pariiament was required for establishing the sys- 
tem ; and it is this third Act, viz. the Act 1617, c. 
16, which may be said to have established our re- 
cord of heritable rights. This Act proceeds on a 
narrative ** of the fraudulent dealing of parties, \^ho 
having annalzied their lands, and received great 
sums of money therefor, yet, by their unjust con- 
*^ cealing of some J)rivate right formerly made by 
^' them, render the subsequent alienation for great 
•* sums of money altogether unprofitable, which 
** cannot be avoided, unless the said private rights 
*< be made public and patent to his highnesses lieges." 
From this narrative, it is obvious that neither the 
Act 1599ft nor "the Act 1600, nor the Act of sede-^ 
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runt, had produced the desired effect ; and that the 
evil remained until the passing of the Act 1617* 

That statute ordains, that there shall be a pub- 
lic register, in which all reversions (that is, all re- 
deemable rights,) and all instruments of sasine, shali 
be registrate within threescore dajrs after the date 
of the sasine ; and, if any of the said writs be not 
duly registrate within the said space, then the same 
is declared to make no faith in judgment, by way 
of action or exception, in prejudice of a third party, 
who hath acquired a perfect and lawful right to the 
said lands and heritages ; but (without) prejudice 
-to them to use the said writs against the party 
maker thereof, his heirs and successors. 

This register is subjected to the superintendence of 
the clerk-register and his deputies ; the country is di- 
vided into districts, and certain provincial registers 
appbintedi as well as one general register, to be kept 
at Edinburgh, for the whole of Scotland. The 
keepers of the registers are ordered to record the 
deeds within forty-eight hours, and to engross the 
^hole body of the writ in the register, under the 
pain of deprivation of the clerk of his place and 
service ; and, within the same time, he is ordered 
to re-deliver the deeds to the presenter, marked by 
him with the day, month, and year of registration, 
and the leaf of the book in which the deed is re^ 
corded. 

The books of record, in which the copies are en^- 
tered, are to be marked by the clerk-register, or his 
deputies ; to contain a note of the number of leaves 
of which the book consists ; and, after being filled 
up, they are to be reported to the clerk register, and 
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to remain with him and his deputie8» and he patent 
to all the lieges. 

Extracts from this record may he giveos which^ 
are declared to make as great fiaith as the principals, ,^ 
excepting in the case of improbation* The Act 
closes with a power given to the parties to record 
their sasines, either in t^he particular register for 
the county m which the lands lie^ or in the genen^ 
register to be kept at Edinburgh.^ 

Such was the plan devised for exhibiting a view 
pf the state of the rights to landed property and of 
the burdens with which that species of property ia 
encumbered. Before making any remarks, hoWi 
ever, on the subject of the registration of the sasine» 
it is proper to take notice of the progressive im^^ 
provement by which the record has been brought . 
to its present state of usefulness. 

The first idea of the record was that of a book 
in which every sasine was to be inserted; and, even 
had the sasines been regularly inserted, it must stiH 
have happened that the accumulation would ^oon 
^ve become excessive. But, in addition to thi^ in« 

' In the Act 1617» c. 16, there is an expreot exceptkm pf instm. 
inents of sasiiie in burgage property^ which are not indnded in the 
system of registration prescribed by that statute. But the Act 168^ 
c l\, on the preamble that the country had derived great benefit 
from the Aht 161 7> c 16, and that it was therefore proper to extend 
its application to the whole kingdom, as well burgh as landward, or* 
dains instruments of sasine^ &c. in burgage property, to be recorded 
within sixty days of their date, in record books to be kept for the pur. 
pose by the town clerks of the seyeral burghs. This system <^ regis* 
tration, so far as regards burgage property, is by the same statute de* 
clared to be under the control and superintendence of the magistrates 
of the bui^h, without requiring a warrant from the cl 
EniToa. 



OF THE SA8INE. 8S1 

eoBV^enieacef there i^ete many and great negltats la 
the transcription of the sasines into the record* 

Both of these errors were attempted to he rane** 
died by the Act 1672» c 16, § 82, " of tiie head con*. 
^' cemiiig the Session/' An inde^, or minute*book, ^ 
was appointed to be made { and a precise time was 
6xed# within which the keepers of the .registers 
were to enter all Ihe sasines remaining in their 
possesdion* 

But the systeoEi was exposed to a more formidable 
objection ; for at that time the date of inf^ment 
was made the rttle of preference ; and all that the 
Act r64aired, in order to render the instniment e& 
fectual was, that it should be recorded within sixty 
days of its date. One result of this rule is de- 
serving of observation. Suppose that a sasine in 
taken this day and immediately sent to the ii^ecord. 
From a «ardi df the record down to the date of re^ 
cording such sasine, no other sasine or iencum<» 
braneeofany kind is discoverable; but notwithstand* 
ing this, a sasine may have been taken very nearly 
sixty da3rs before, which, although not yet reoorded^ 
may be recorded within sixty days of its date, so as 
to exclude the sa6ine first record^. 

While the record remained in this state, it did not 
afford full security to a purchaser or creditor ; his 
sasine, at least, must have remained the whole, or 
nearly the whole, of the sixty days on record, be- 
fore he could be assured that it was not excluded 
by one prior in point of time. It was by the Act 
1693, chapters 18 and 14, that this defect was re- 
medied. By the former of these enactments, it is 
declared that all sasines^ whether base or public, 

6 
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shall be preferable in competition, according to the 
date of the regutroHon of the sasine ; not as for« 
merly, according to the date of the instrument \ hy 
the other, (1693, c. 14,) the keepers of the records 
are ordained to keep minute books, in which they- 
are to enter all sasines presented for registration % 
mentioning the day and hour of presentment, and 
the names and designations of the persons bjr whom 
the said writs shall be presented ; and that the said 
minute-book shall be instantly signed, at the ingiv-' 
ing, by the presenter of the writ, and the keeper of 
the record ; and that the writs shall be recorded ex« 
actly conform to the order of the entries in the mi« 
nute^boolf.^ 

While the legislature was thus attentive to the 
rule of preference, it was equally attentive to the 
record itself, which had suffered very materially by 
the fraud and carelessness of the keepers ; for, ini 
place of entering the sasine in the book, the keepers 
had been accustomed to give certificates on the back 
of the instruments, bearing that they were record- 
ed, when they were not, 

1 Since the establishment of the minute-book, usage has so far mc- 
dified the statutes 1617, c. 16^ and 1696^ c. 18« that the sasine is 
held tp be duly recorded from the date of the entry in the minute- 
book, provided the instrument of sasine remains with the keeper of 
the record until the operation of transcribing it into the record has been 
completed — a rule which can be attended with no disadvantage, see* 
ing that the keeper, by having the principal instrument in his posses- 
sion, can, by exhibiting it, a^rd the requisite information even more 
btneiieially, to a party making a search of the record^ than if the in- 
strument were actually transcribed into the record. See Dunbar 
against Sutherland, lOtb March, 1790, Fac. Coll. Mor. p. 8799: also 
cases cited infra in this section ; Ersk. B. ii. tit. 3. § 4«. Mr: Ivory" t 
tditi&n ; and Mr. Brodie's edition of Stair, p. 2i6, in Actfet.— Editoa. 
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Stair doubts whether such a certificate^ hy a pub- 
lie officer, ought not to be equivalent to registration i 
and, moved by the hardship to individuals, he states 
it as his opinion that the certificate of the officer ought 
to be equivalent to registration, forgetting entirely, in 
his feeling for the individual, the public injury attend- 
ing such a relaxation. Lord Stair's opinion proba- 
bly led to passing of the Act 1686, c. 19, which de- 
clared ihe certificate of the keeper of the record to 
be equivalent to actual registration/ But the error 
was soon perceived ; and the Act l696i c. 18, de- 
clares, that unless sasines be registered or booked 
hi the respective registers, the li^s cannot be cer« 
tiorated there(tf, which is the great end and design 
of their registration ; and, therefore, It statutes and 
ordains, that no instrument of sasine, or other writ 
or diligence, shall be of any force or effect against 
any but the granters, and their heirs, unless it be 
duly booked and inserted in the register : and that, 
notwithstanding any thing contrary thereto in the 
Act 1686, c* 19. 

This Act closes with a power to those who may 
suffer from the negligence of the keepers of records, 
to prosecute them, or where no action shall have 
been raised during the Hfetime of the persons guilty 
of the omission to ske their heirs or representativeSf 

In this manner the record of sasineS| &c. has 



^ The statement in the text as to the opinion of Lord Stair musi 
be erroneous. At least, in B. il. tit. 3. § 88; and in B. iv. tit. 35*' 
§ 22, he strongly disapproves of the Act 1686, c. 19 ; and there seems 
to be little doubt> that so far from his having procured the passing of 
that Acfei it was on his suggestion that the Act 1696, c 18, was passed 
whei«by the fprmer act wi^s so far rescinded.—- Ej)itoju 
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been brcfught to great oofmisteaacy:, imd rendered ca- 
pable of affording security to the public. Hie re* 
gister contains a full copy of the instrument of ea/^ 
j^ine, showing the nature of the estate, as well as 
the extent of its burdens. These copies are entered 
in the record in the order of a minute-book ; whidi 
not only serves as an index, but is put under such 
excellent regulations, that,, as long as they ^all be 
enforced by the Court, r^;ularity is insured to tii# 
record, and the possibility of fraud prevented. Tbt 
system is guaranteed by the danger to whidi the 
keeper is exposed, by the smallest omission, as well 
as by the sanction of nullity of the instrument, in 
competition with other sasines duly recorded. 

Iliere was one deviation from the strict letter of 
the law, which was rectified by the Court of Session. 
The keepers of records, finding the Notarial docquet 
at the end of the instrument always expressed in 
the same terms, were in use to omit, in the record^ 
t, considerable part of it; to remedy which, the 
Court, by the Act of sederunt, January 17f 1756, cmt* 
dained that the sasine, and particulaiiy the fiiU 
docquet, should^ from and after the 12th June, 17^» 
be engrossed in the record. 

Having referred to the statutes by which the re* 
gister of sasines has been established, it may be pro^ 
per to inquire more particularly into the act of re- 
gistration, and to attend also to certain omissions 
which had very nearly overturned the whole sys- 
tem. 

The act of registration consists, — 1. Of an entrj^ 
in the minute-book, 2. Of a copy entered in the 
record-book, signed by the keeper. 3. Of a certi* 
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fieate jAade out on the Imck of the iBstnunent, and 
signed by the keeper, which certificate bears date 
the day of the entry in the minnte^book. When is 
it| then, that llie r^stration is supposed to be com-* 
pleted ? Is it immediately on the entry in the mii- 
nute-book ? or miist^ the instrument have been co« 
pied into the record before the registration can be 
considered ^ complete ? 

The Act l6dS, c. 18, declares that infeftments 
shall, in all competitions, be preferable, and prefer- 
red according to the date and priority of the regis- 
tration of the sasines ; and as this statute was en- 
jacted prior to the establishment of the minute-book, 
it could apply to the entry in the register, and to 
pothingelse; The Act I69S9 c 14, which imme« 
diately follows the other statute, establishes the mi- 
pute-booki and appoints the sasine to be entered in 
the record in the order of that minute-book. The 
Act I6d6, c. 18, declares that no sasine, &c. shall be 
of force against any but the granters, and their heirs> 
unless it be duly booked and insert in the register. 
It is, therefore, the entry in the record-book that 
makes the registration. 

Suppose, then, that a sasine is entered in the 
minute-book, i^nd a certificate given on the back of 
the instrument, such sasine and certificate, while 
the sasine has not been copied into the record, will 
be of no avail in competition with creditors. It 
was the Act 1686, c. 19, which, having regard to 
the hardships on those persons who had given their 
instruments of sasine to be recorded, and had been 
deceived by a certificate of the keeper, allowed a sa- 
sine so attested, all the benefit of complete registra- 
tration. But this obvious absurdity was put ati 
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end' to by the Act 1606, c. 18, which rescinded the 
former Act ; and declared that, without an actual 
entry in the record-book, the sasine should have no 
effect except against the granter and his heirs. 

Registration, then, consists in the transcription 
of the instrument into the record book: hence it fol- 
lows that, when the sasine has been only partially' 
entered in the record, it can have po effect ; at least, 
wherever the omission is material,' the right must 
be affected. Thus in a comparatively recent case, a 
claim of enrolment was founded on a sasine, com«^ 
prehending amongst others the lands of Brumbowie. 
This sasine had been regularly taken on the 18th^ 
September, 1788; and it bore an attestation by 
tlie keeper of the record, dated the 2Sld of that 
month, that it had been duly recorded. It was' 
discovered, however, in the month of Septem^ 
ber, 1 789, that is, at the distance of a year, that an 
omission had been made in copying the sasine in- 
to the register ; the copy wanting that part of the 
s^ine which mentioned the delivery of the lands of 
Drumbowie to have been made by the bailie. When 
this omission was discovered, the claimant imme- 
diately insisted that the keeper of the record should 
rectify the mistake by inserting the omitted part in 
a maiginal addition, to be authenticated by his sub- 
sjcription^ This, however, the keeper did iiot think 
himself warranted to do, although at that time he 
had not signed the book. 

On the ground of this omission, an objection to' 
the enrolment was sustained, first by the freehold- 
ers, and afterwards by the Court of Session. The 
Court held, that where it appear^, from the records, 
that a sasine has been engrossed in the record-book. 
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it cannot be redargued, nor proved by parole testi- 
mony to have been entered of a date different from 
that stated in the minute-book, without giving more 
credit to the keeper of the register than to the regis- 
ter itself. The case here was very different ; seeing 
that the claimant wished to adduce the presump- 
tive evidence arising from the indorsation on the sa* 
sine, and the marking in the minute-book, against 
the record itself. ^ 

1 Gray against Hope, S3d Feb. 1790, F. 0. M. S796. On the 
same principle, in the recent case of Stewart against the Earl of Fife, 
90th Feb. 1897, Shaw and Dunlop, the Conrt held that where part of 
the lands claimed on as affording a fVeehold qualiAcation, had been 
omitted by mistake in recording the sasine, the sasine was ineffectual 
to found a claim of enrolment. So also where the sasine was record- 
ed on the 18th April, 1821, and correctly entered in the minute boo(, 
but by a clerical error in transcribing the instrument into the record, 
the infeftment was stated to have been given on the 10th April, 1820, 
the error was held fatal to a claim of enrolment ; M'Queen against 
Naime, SSd January, 1824, Fac. Coll. and Shaw and Dunlop, And 
again where by a clerical error of the transcriber the year of the King's 
reign, although correctly stated in the instrument, was erroneously 
entered in the record, the claim of enrolment was dismissed ; Den- 
niston against Speirs, 16th Nov. 1824, Shaw and Dunhp* In the 
last n^entioned case an attempt was also made to obtain a warrant 
from the Court, on the keeper of the record, to correct the error; but 
this was refused, on the ground that after the expiration of sixty 
days from the date of the infeftment, the record cannot be competent- 
ly altered by authority of the Court ; Dundas against Denniston, 15th 
Dec. 1824, Shaw and Dunlop. In the previous cases of Innes, Petition- 
er, 20th Dec. 1816, Fac. Coll., and Tait, Petitioner, 17th Jan. 1822, 
Shaw and BaUantine, slight corrections of clerical errors in the record 
were authorised by the Court after the expiration of the sixty days. 
But in the above case of Dundas against Denniston, in which the 
Court were unanimous, it was stated from the Bench, *' that the per- 
mission in the case of Tait had been granted per incuriam and ought 
not to be followed as a precedent." Of course it follows a fortiori 
that after the expiration of the sixty days, the keeper of the record is 
not entitled, on his own authority, to correct such errors. See this 
last point raised in the above case of Gray against Hope, Mor. 8796.-— 
Editor. 
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A separate complaint had been presented againa£ 
sm4he keeper of the register, insisting that hp should 
be ordained to amend the record, and for damages 
jBnd a fine. The Lords found damages due, and im- 
posed a fine of L.5 sterling ; but they would not 
authorise any alteration to be made on the record** 

This case proves clearly the serious consequ^ices 
of an omission of a material part of the instrument 
in the register-book ; and it affords an usefol les- 
son to conveyancers, by showing them the strong 
necessity, in every ease of importance, of compar- 
ing the instrument with the entry in the record. It 
proves also the necessity of examining the record in 
every competition of creditors, and in every election 
question. These are points of so much practical im- 
portance, that they ought to be continually in the 
view of conveyancers. 

But if registration consists in the instrument's en- 
tering the record-book, as it is impossible, that that 
entry should be made of the same date with the en- 
try in the minute-book, it is important to inquire, 
at what point of time the registration is understood 
to take place. There are two records, in either of 
which the instrument may be recorded, that is, 
the general or particular record ; and, suppose that 
two sasines, on separate securities, have entered the 
minute-books of those two records at one and the 
same moment, but that the sasine entered in the 
general record is inserted in the record-book at the 
end of eight days, while, at the end of a month, the 
instrument sent to the particular record, remains 

1 Gray against Hope, 23d Fab. 17»0, F«c. ColL Mor. 87i8. 
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unevlered^ in the record-book ; are these two sasines 
in competition to be considered as ^ititled to rank 
pari passu ? or ia the sasine recorded in the gene- 
ral register^ and which had been booked some weeka 
before the other^ to be held as the first on record ? 
Thene can be no doubt, were snch a ease to occnr^ 
that the entrjr in the minute-book^ and . the corrd* 
aponding entry in the record^book, which wonld be 
fetuid alike in both cases, would give an equal pre« 
feretttce to the two sasines ; nor would an examina- 
tion of the records, in the interval between the en- 
try in the minute-book and in the record-book, be 
permitted to disturb the evidence which the com- 
pleted record aflBxrds. 

On this point, the recordsi, which appear so re* 
gnlar, and which, were the directions of the legis-* 
latnre obeyed, would in reality be so regular, afford, 
when inspected, a very distressing picture. The 
sasine of a freeholder must have been on record for 
a year before he can be enrolled; and this has 
raised the qruestion more than once. Whether, in 
reckoning the year, the registration was taken as 
of the date of the entry in the minute-book, or of 
the entryitn the record-book. On the raising of this 
question an investigatioin was. made, when it was 
discovered that, with the exception of the general 
record kept at Edinburgh, there was no such thing 
in the country as a regular minute-book, in terms 
of the statute. And it is impossible to present a 
more comi^ete proof of the ignorance and careless- 
ness of inferior officers, entrusted with a department 
of so much importance to the land-rights of the coun- 
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try, than what is exhibited by the reports produced 
in the cases from Cromarty, July 8, 1774.^ 

The decisions of the Court on these questions 
were directed by considerations of expediency. The 
rejection of the evidence of the record, such as it was, 
would have been followed by consequences too serious 
to have permitted of a judgment strictly in terms of 
the law ; and, therefore, the same effect was given to 
the entries in the minute-book, as if they had been 
kept with the utmost regularity ; and the dates of 
these entries were held to be the dates of the regis* 
tration.' 

But another point still may arise from these re^ 
gulations ; for, after it has been fixed that an entry 
in the record-book is to be considered as the act of 
registration, and that the entry in the minute-bode 
is to be considered as giving the date to the act of 
registration, it will be recollected that the Act 1693, 
c. 13, ordains all infeftments to be preferred accord- 
ing to the date and priority of the registration of 
the sasines, and that 1693, c. 14, ordains that the 
sasine shall enter the record in the order of the mi- 
nute-book. But suppose the entry in the record- 
book to be made out of the order of the tntries in 
the minute-book, would that act of registsation be 
complete ? This is a question of considerable diffi- 

» Earl of Fife against Gordon, Skelly, &c. 8th July, 1 774, Fac. Coll. 
Mor. 8800 and 8850. See also M'Kenzie against M'Leod, 9th Feh. 
1768 ; noted in Mor. p. 8800, and more fully in Bslfa Election iMWi 
p. 964. See also Cunnell on Elections, p. 84, in Notes and Appen. to 
that work. No. 17, where notes hy Lord Hailes and hy Sir Islay 
Camphell, of the opinions of the Judges will he found. Editor. 

* M'kenzie against M<Leod, 9th Feh. 1768, Mor. p. 8800. Earl 
of Fife against Gordon, Skelly, &c. 8th July, 1774. Mor. p. 8800 and 
8850. Dunhar against Sutherland, 10th March, 1790, Mor. p. 8799. 
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^utty, at least under the circumatances which have 
attended it in the cases, which have occuri'ed for 
decision, and cooiflieting judgments have boen pro* 
flounced*' 

* The cases referred to in the text in which the two Divisions of 
the Court pronounced opposite decisions are^ Drummond against 
Sir A. Ramsay, June 24* 1809. Fac. ,Cq11. Second Division^ and 
^dam qgainst Duthie, June 19, 18^0. Fac. Coll. in the First Dir 
vision. In the former case, (Drummond) the sasine, which was 
dated Septemher 12, 1^06, was presented to the keeper of the record 
on the 85th S^temher, apd pmjitted .to be entered of that date \io 
^e minute hook, but imme(]liatel]r entered nft longum in the record. 
On the 4th October, the omission in the minute book was discover- 
ed, and an entry made of that date, and the prineipid record and attes- 
iaticm of r^strat^on op the back of the instrument eratedand made to 
/x>rre8pond, so that the sasine bore to be recorded on the 4th October; 
and thus stood in the record out of its place, and before several sa- 
eines which were recorded of earlier dates. A majority of the Second 
Division of the Court (the late Lord Meadowbank being in the mir 
nori^y) held that this irregularity afforded a sufficient objection to a 
claim of enrolment founded on such a sasine. In the latter case 
(Adam against Duthie) the sasine was dated . September 12, and re- 
^s^ed October 4, 1806. It was .entered in the minute i}ook of the 
,date.on which it bore ]to be recprde^, and the refere^ice to the leaycs 
of the principal record was cor;rect. The attestation of registration 
on the back of the instrument was also correct and not erazed. But 
in the record itself, the sasine was inserted ad longum prior in place 
to sasines recorded of thedate86thSq)tember ; and the date, 4th Ocr 
tober, prefixed to its insertion, was written on an erazure. Lord Pre- 
sident Blair and a migority of the Judges of the First Division, drew 
the distinction between errors and. vitiations in substontiaUbus Inr- 
ferring nihility, and those immaterial errors inferring only a penalty 
on the keeper of the i»conl ; and held th^t the appefurance of a sasinp 
out of its place in the body of the record, was not an error. iiz^er svjf' 
stantialia; that the minute book was the record on which, in point of 
date, the searcher was entitled to rely, and the law requiring r^;u^ 
larity in the succession of dates in the minute book, required a refcr- 
.ence to the principal record, not by the date, but by the volume and 
page, all of which essentials were correct in this instance— that tlicre 
ytBB no evidence to the contrary €;c facie of the instrument and parolp 
evidence, t^ey held incompetent to redargue the fa^ts attested by 
^Hjch written evidenpc— and t)iat the date, 4th Optober, prefixed tq 
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The opiaion of the judges in thoie icaaes are wieU 
deserving of attention. But perhaps, in a questioii 
of ^mpetitlon of land-right^P, it may be found that 
it is only where all the statutory requisites have 
been observed in the registration, that the sasine is 
entitled to a preference. 

There is still to be c(»ieidered the certificate writ- 
ten by the keeper of the record, on the principid 
instrument of sasine which is returned to the par* 
ty. An omission in this certificate does not seem 
capable of doing harm. It is only where the keep- 
er of the record gives such a certificate, without 
making the corresponding entry in the record, that 
he can mislead. But his making the entry in the 
record, and omitting the certificate on the sasine, 
can be productive of no injury. 

The legislature, in ordering registration to be 
made, seems in the Act 1696, c. 18, to have had 
nothing in view but the mere entry in the record- 
book ; and the expression in the end of the Act is 
irreconcileable with the notion that the omission of 
the certificate on the sasine should be attended with 
danger. The Act declares, that parties lesed, by the 

llie insertion of the sasine^ and wiitteD on an erazuTe^ was a sorpliis- 
age, and not required by any of the statutes. Acoofdingly^ they held 
the ol:!{ection to the registration of the sasine to be ill founded. Mt, 
Ivory, (in his Notes on Erskine, p. 9S6, Note 69,) observes that the 
aboTe two oases were distinguished by the important diiferenoe^ that, in 
the hitter case, there was no erasure in the attestation of registration. 
Professor Bell gives the preference to the decision of the First Divi- 
sion, and holding both decisions to be decisions in election law, mere- 
ly, he observes, that the judges were careful to reserve the question 
entire, in case it should hereafter occur in a competition of heritable 
rights. See Bell's Com, vol. i. p. 679, 5th edit.-*£DiT0R. 
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omission oi^ negligence of clerks to book and insert 
in the register such writs as are presented to them» 
and which they attest on the back to be registrate» 
shall have action of damage, &c. ; which proves 
that the damage foreseen by the legislature was the 
damage that might arise from the want of booking 
(that is, entering in the minute-book), or inserting 
in the register ; but the statute takes no notice of 
the certificate on the sasine, farther than as evidence 
of the omission. 

But however this question might be decided, 
were it to occur, it is clearly the convesrancer's 
duty to guard against the want of a proper cer- 
tificate on the instrument. This may, however, 
arise from unavoidable accidents, as well as from 
carelessness, as, where the keeper dies before 
signing the certificate; and, when this happens, 
the neglect may be supplied. Thus, the keeper of 
sasines, for the shire of Dumfries had omitted to 
sign the certificate of registration on the back of a 
steine, and had died. The party iqpplied to the 
Court : and, on a search into precedents, warrant 
was granted to his successor for completing the cer- 
tificate. ^ So also where the keeper had died before 
signing the certificate, an application was made to 
the Court for a warrant to another person to sign 
the certificate ; and the warrant was granted. ' 

1 Youngy petitioner, Dec. 20, 1740. Kilk. p. 478. Mor. p. 13,675, 
Skhie^, vooe Sabike^ No. 6, Kotea, p. 418. 

* Ballantyne^ petitioner* November 15, 17^0. Kilk p. 47d. Mor» 
13)575. Eichies-^ ASivE, No. 6, Notes, p. 418. See also Camp- 
bdi, &c. petitioners, August 8, 1753. £'/cAtf^«*SA»iNE. No. 9, Notes, 
p. 4lf. 
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It is only farther to be observed, that there is .a 
general and particular register. The particular re^ 
gister serves for all lands within a particular dis- 
trict, whereas the general register kept at Edin- 
burgh answers for all the lands in the kingdom. 
But where lands lie partly in one district, and part« 
ly in another, the instrument of sasine must either 
be recorded in. the general register for the whole pf 
Scotland, or in the register of each district. It is 
optional to a party to record a sasiAe in the parti- 
cular register for the county in which the lands lie, 
pir |n the general register at Edinburgh* 

The effect produced by an unrecorded sasine is 
next to be considered. We are so much accuatom- 
ed to coijinect the re^stratipn with the validity .of 
the sasine, that we are apt to forget that an un- 
recorded sasine is good for any thing. 

The Act 1617 ordains all instruments of sasinq 
to be recorded within sixty days ; and declares that 
such as are jiot so recorded s|iall '^ make no faith in 
** judgment, by way of action or exception in preju- 
dice of a third party, wl)p hath acquired a perfect 
and lawful rig][it tp the said l^nds and heritages ; 
<< ^ut prejudice to them to use the said writs 
<< against ^he party maker thereof, uad his heirsi 
** and successors." 

It follows in terms of this enactment ;-^l« That 
against one who has acquired a perfect and lawful 
right, the unrecprded sasine ii^. not available. 2. 
That an unrecorded sasine is available against the 
granter, and his heirs and representatives. 

1. It is not every third party in whose favour, 
this enactment is made,<*-it is a third party who» 
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trusting to the records, has received an onerous 
right, and' meide it effectual by taking infeftment, 
and recording the instrument in due time. It is a 
person who, in the language of the enactment, ^^ has 
** a perfect and lawful right." Where a right of 
this kind comes in competition with an unrecorded 
sasine, then^ in terms of the statute, the unrecord^ 
ed sasine can mdke nd. faith in judgment, nor 
come in competition with the perfect and lawful 
right 

When, on the other hand, the right in competl-* 
tidn is not a perfect and lawful right, the unre* 
corded sasine gives the preferable right* Thus, if 
We suppose a competition for rents between the 
creditors of a proprietor whohas arrested the rentsj 
and a purchaser infefit on his disposition, but whose 
infeftment has not been recorded, the unrecolrded 
sasine will be preferable, to the arrestment/ 

' In all questions with tenants, an unrecorded sa«* 
sine is a sufBcient ground of action. Thus, a pur-^ 
suer's title being objected to by a tenant, on the 
ground that his sasine had not • been recorded, the 
objection was repelled by the Cou]rt, who found 
that a tenant had no interest to found on that mil* 
lity ; a tenant not having a perfect lawful right inr 
his person, as the words of the statute require. ^ 

But the following case comes much nearer the 
competition in the view of the statute. A persoir 
purchased a miUi and was infef tt but his infef tmeni 



^ Gray agauui Tenants, March S4, 1696. DurUs Mor. p. IS,$40. 
* Dnnipaoe d^tW/ Tenants^ March 85, 1683. Durie, Mor. 18»538. 
Marshall against Marshall, Nov. 13> 1683. Mor. 6839. f 



. 346 . OF THE EFFECT OF 

had not been recorded. When he pursued a per*- 
ton who had been astricted to the milli the defend- 
er produced a liberation of the servitude from^he 
fixrmer proprietor. The answer made was^ that 
ihe granter of that liberation was divested of his 
right at the time of executing the liberation. To 
Hds it was replied, that the granter was not divesfr- 
ed^ for the new proprietor's infeftment had not been 
ireoorded ; and there was nothing appearing from 
the record to have prevented the defender from 
timtswting with the former proprietor. The Court 
however found, that the unrecorded sasine carried 
Hi right to the new proprietor, which divested the 
fonner proprietor^ and rendered his subsequent li- 
beration frmn the servitude ineffectual. ^ 

The unrecorded sasine^ therefore, creates a real 
tighti though not one that can stand in competition • 
with a perfect lawful right. Thus, in all questions 
between, sttperiora and vassals, or in regard to the 
vesting of heirs, the sasine, without registration, 
oeates a real right in the parson infeft. So where 
the question was, Whether the unrecorded sasine 
ef a vassaly infeft on a charter, holden of the granter 
ef the chart^^ created a real right ? The Court 
Ibund that it did SO5 seeing that the person infef% 
held of the granter. * In like manner, a superior 
pursuing a declarator of non-entry against a vassal, 
was met with the objection that his sasine was un-* 
reewded $ but this was overruled, <m the ground 

» Bowui agaitist GoMUe, 9tit JFialf , 16S8, Atrte, Mor. p. |S,M6. 
* Irford CninsWun agaimi Seott» Idth Febniary, ISSl, JOvf^^ Mor^ 
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tkat the vassal pretended no rigbft to the superio-* 

rity. * 

And an heir hdmg served and infefty but having 
omitted to record his Msine, the nest heir consider- 
ed the whole procedure as null ; and, in place of 
serving to that heir, served to a former proprietor* 
This second service was ammlled, the property being 
held to be vested in the first heir under the imre- 
eorded sasine. * 

The conclusions on this head of the statute seeni 
to be these :-— 1. That aa imperfect rigbtto landsi 
as a tack, or an assignation to rents, or an arrest* 
ment of rents, can never come in competition with 
a sasine, though unrecorded. 2. That the rigbts 
of superiority may be ezerdsed on a sasine, thoi:^h 
unrecorded. S. That the right in the vassal will 
be vested by an unrecorded sasine. 4. That the 
feudal right Will be legally vested in an heir by 
sasine, although the instrument be not recorded. 
In short, that an unrecorded sasine carries a real 
feudal titl^ whidh is effectual to the receiver in 
every case where it does not come in competition 
with a perfect right, — that is^ Mrith a sasine which 
has been duly recorded within the sixty days allow- 
ed by law. 

2. An unrecorded sasine is effectual against the 
granter and his heirs. This necessarily happens, 
as the granter is bound to warrant the right ; and 
registration can never be necessary to certiorate 

^ Fm i^nit Laiid of Powriie^ 19di Jtme, 1678, Stair, Mor. 
p* 13,561. 

* Ktilh agairtsi Sinelair, 17th December^' 1703, and SOth Jane, 
1705, Dtdrytnple tmd Forbes, Mor. p. 13>M9. 
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the granter of a right that he has truly grantedv 
This is so plain, that it hardly needs the support of 
decisions ; and yet there is a ease in whioh it was 
found that a sasine not registered was good against 
ibe party granter of the precept and his heirs^ ^ 

1 Simpson agaiMt Bladde, fiSth June, 1678, ^oun^Mor. p. 12^55^ 

Where t6e sixty days Eave been eillier aoddentally or odierwiife 
allowed to elapse, without recording the sasine ; or where> by reason 
ptf erron^ or omissions, or from oth^ causes, the registration has not 
l!een regular and legal, it has been questioned whether it be competent 
for the party in niiose fayour infeffcnent l^as been gfit«n, to take a 
second infefbnent on' the sune precqgt, so artO'enaUe him to rectify 
4^0 mistake by duly recording the second sasine. The objection to 
t£is is^ tliat the precept has been exhausted by the first infeftment ; 
seeing that even an unrecorded sasine feudally divests the granter, 
whose mandate or precept, tfaei^efbre, has been executed and cannot 
be farther acted upon. But, on the other hand, it has been maintain* 
ed, that the precept is a warrant to invest the party with the full 
fight of property, and that such a' precept h not exhausted until all 
the legal steps requisite for accomplishing that olifj^ct have beien duly 
taken. Mr. Brodie, in his annotations on Stair, on die ground last 
stated, expresses an opinion that a second infeftment would be valid. 
*^ If it b^ not," (he says) " this difficulty occurs, that though the 
^ disponer m^ht g^nt an eflfectual precept to ft tmatee on his 8e« 
questrated estate, or to a bonafde purchaser, he could not to the 
party Who has been tfius imperfectly infeft ; for it is contrary to 
^ principle to say,^th8t he can do tMis while he and his heirs are de- 
** nuded, and yet that his prior absolute order fiftib; because such a * 
** divestment has been made."—- J9ro</tV'« Stair, p. 246, t« NoUs^. 
Professor Bell, in reference to. the same subject, observes, that '' the 
** main argument against die competency of a new sasine, aiuTthe 
** principiLe on which a precept is held to be exhausted i§>that'wher^ 
'' sasine is'once taken the fee ia full, thought sasine be not recorded ^ 
'' as appears in a question with the granter and his heirs. But it 
^ cannot be correctly said that the fee is full where the sasine is not 
'' in all respects perfect and efiectual. If the fde were full, no credi- 
'^ tcxr of the granter could adjudge theestate. But this is competent, 
** for this reason, that there is no constitution of a fee as to thirc^ 
'* parties. But if to any one efl^t the sasine is null, the precept can- 
** not justly be held exhausted ;• the whole ntendato has not beciif 
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CHAP. IV. 



of the manner of completing the 
purchaser's title. 

The ultimate object of the disposition is to hring 
the disponee into the place of the disponer. The 
sasine, therefore, which follows on the disposition, 
js merely a step in the progress ; it gives an imme- 
diate feudal right to the purchaser, which secures 
him. against the acts and deeds of the seller, and 
against the diligence of the creditors of the seller* 
But, in this view, it is no more than a base right ; 
which, in the nature of the transaction^ is meant to 
be temporary only, and intended to be rendered 
public by an entry with the seller's superiw. It is-. 
the method of accomplishing this entry with the 
superior which is to be treated of in this chapter ; 



*^ eompHed with so at to convey the fee ; there is dq sasine or effso^ 
** tual execution of the precept^ so as to exclude third parties : and so 
" when a creditor comes to adjudge and to execute the precept in his 
'' charter of adQudication, the fbrmef ulfeftment cannot he opposed 
** to him." After some farther ohaervations of a similar tendency^ 
Professor Bell concludes that, although there is no direct precedent 
to settle the point, yet that thle weight of authority and of Judicial 
<^inion goes to hold the precept' as unexhausted, where the sasine has 
nt>t heen duly recorded; .and he refers to opinions ,of Lord Pitfour/. 
of Sir James Stewart, (Answers to Dirlton, p. S75,) of the late Lord 
Meadowhank, and of Lord Gillies, to that effect. See Belts Com. 
vol. i. pp: 696, 697, and Notes, 6(h edit. See also Kihhle against 
Stewart and ^>eirs, 16th June, 1814, Fae» CoU. and Baxter against 
Watson, 15th May, 1818, noted in Bell's Com. ubi ct/.— EniToa. 
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and having explained the principles on which this 
is done, these principles will be applied to the va- 
rious cases which may occur. The present chapter, 
therefore, will be arranged under the following 
heads: — 

1. Qfthe^ed of ^ aasine JiiSowing on ihe dis^ 

position. 

2. Of the entry with the superior. 



SECT. I. 



OF. <mE EVrSCT Ot TStB SASIHE VO^LOWlNd OH THB 

Disposition. 



.In considering ike effect of the purdiaaer's sasiiie/ 
it 18 necessary to recollect the history of the dispo«> 
siliocL : That it consisted originally of two distinct 
feudal rights ; of a diarter a se of the seller, and of 
a eharter 4e se of the seller : Thatthe former wad: 
intended to enable the purchaser to enter with the 
seller's superior, and was a public right the sasine 
on which gave no perfect right until confirmed by 
the superior: That the latter was a base right, 
intended to give the ^operty to the purchaser, 
holding of the seller, and to protect him against the 
4eeds and debts of the seller; the right conferred 
by which last charter, it will be recollected^ could 
not have been rendered public, even by the confir- 
mation of the superiort When, therefore, at that 
time, a purchaser completed his right by taking in-> 
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fcftment qii thesie twa chartersi the eflfect of a dou^ 
Ue right to the same estate was got over, on this 
principle, that the same estate couM not he held of 
different superiors at one and the same time ; and 
as these two charteiB were meant to enahle the pmv 
chaser to hold the same estate of the seller, and, at 
the same time, to hold it of the seller's superior, the 
two infeftments were incompatible;, and, as both 
could not exist, the inferior right was held to yield* 
to the superior one. Hence, the inf eftment holding 
of the seller was sunk in the infeftment holdmi' of 
the seller's superior. 

. It was to avoid the necessity of two charters, 
and two precepts of sasine, and^two instruments of 
sasine, that an indefinite precept of sasine was in- 
serted in the contract of sale or diqiosition ; and; 
the intention of inserting this precept was to make 
it suit either infeftment, as the disponee might be in- 
dined. Accordingly, the Court gave their sanction 
to the device upwards of a. century ago ; since 
which time, wherever the disponer obliges himsdf 
to infeft the disponee by a double manner of hold- 
ing, an indefinite precept of sasine is inserted ; the' 
instrument of sasine foUowiiig on which givds a 
right to the disponee, which csjnries the property of 
the lands from the seller, and deprives both him 
and his creditors of any power to affect them : while, 
at the same time, the right is held to be of that na- 
ture that it may be coDfirmed by the seller^s supe- 
rior, and so raised into a public rights by which tile 
purdiaser holds of that superior, and comes into the 
place of the seller. 

The advantages derived from this practical im^ 
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provement are very . dbivimis ; the infeftment m^ 
be either a public or a basie one, at the option of the 
purchaser. But it follows, as a necessary conse- 
quence, that the infefiment sitp^ies the place of 
both a public and a base infeftment. A pUrchadert^ 
for example, is inf^t on the precept in his disposi- 
tion ; and, after his infeftmeht has been taken, the^ 
lands are adjudged by a creditor of the seller. There' 
can be no doubt that the sasine in farour of the 
purchaser will protect him against the diligence of 
the seUar's creditor ;' and it does so in the character 
of a complete base right,*— -as such, divesting the 
seller, and giving the property to the purchaser. 
Being so protected, there is xiotbing to prevent 
the purchaser from obtaining from the seller's su- 
perior, a confirmation, — ^the effect of whidi will be^ 
by a retrospective operation, to confirm the right 
from the beginning, and render it public fibm the 
date of the sasine. 

Had this infeftment actually been an infeftment 
on a precept for a holding a me only, then the dili- 
gence of the seller's creditor would have been a mid- 
impediment, and would have prevented the effect of 
the confirmation. But this is not the ease ; for the 
purchaser's right, which, as a base right, d^nded 
hdm against the adjudger, will still defend him 
against the same diligence in the character of a ^u1>- 
lic right 

This, is the necessary consequenli^ of giving ef- 
fect to the indefinite sasine; and, although there 
be no case precisely in point, ' the principle was 
fully recognised in a case comparatively recent. In 
that case the office of heritable usher was dispcHxed 
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by the holder of it to a ^)reditor in security of a 
large debt. The disposition contained an obliga- 
tion to infeft by two manners of holdings and the 
creditor took infeftment on the precept of sasine in 
the deed. The borrower afterwards gave a second 
disposition of the same kind to a second creditor 
also in security of a debt ; on the procuratory of 
resignation, in which disposition, the second credi- 
tor JQimediately obtained a charter of resignation, 
and was infefU Hitherto the first creditor had on- 
^y been infeft on the precept in his disppsition; 
but he now obtained a charter of confirmation fron^ 
the borrower's superior. A competition for the 
profits of the office arose between those two credi? 
tors ; and the Court, after a hearing in presence, 
preferred the first creditor. The question agitated 
before the Court was. Whether this o&ce could be 
effectually transferred by subinfeudation ? For it 
was not disputed, tifat if it could be so transferred, 

• 

the first creditor's title, notwithstanding the con^ 
firmation, was to be considered as a huse right; 
And the Court held that, as being a feudal subject 
in commerdo, it was transmissible by a disposition 
and base infeftment, and consequently, that the 
first completed base right was preferable to the pos- 
|;erior public one. ^ 

The infeftment, therefore, proceeding on a dis^ 
position of sale, or the indefinite infeftment, is not 



^ Stewart against Campbell, Jan. 17, 1782. Fac. CoU. Mor. 69S5. 
In tills case, the onl;^ ^int decided by the Court was, that an l\^rit- 
able office is transmissible by base infeftment — Vide infra, in the 
next section, where some observations on the import of this judg«; 
ifnent will be foand.-r*£i>iTOB. 
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only a bade infeftnftent, or a public one, as the pur- 
diaser may choose; but it may be first the one, 
and then the other, without losing any part of its 
former privileges. 



SECT. 11. 

OF THE ENtRY WITH THE SUPERIOR OF THE SELLER. 

In completing the title of a purchaser, to be held 
of the seller^s superior, both the seller and the su- 
perior must concur ; and the purchaser may enter 
either by confirmation or by resignation. The sur 
perior may be either the Crown or a subject In 
treating of these, correspondent subdivisions are 
reqiiired ; and there are, besides, to be taken into 
consideration the entry money due to the superior, 
the question of consolidation, and the various cases 
which may present themselves in completing the 
title of the purchaser. This section will, therefore, 
be subdivided as follows :-«- 

1. Of rerignation. 

2. 'Of confrmaium. 

5. Of the union of the charters of resignation 

and confirmation, and particulars applicable 
to each. 
4. Of crown^harters of confirmation and resig^ 
nation. 

6. Of the entry with the superior. 

6. Of consolidation. 

7. Of the various cases of entry. 



OF ASaiClNATIOV. iUi$ 

h (if Be^gnatim. — Tim seeras te be the aa*- 
ciei^ and natural mode of traosfemng a feudal right 
ia land to a third party» The edler ^peaie ip iwo- 
aenee of his auperiQr ; and resignis hie property inr 
to the superjor'9 hands^ to be given out 4gain to 
the puiehaaer as the oew vassal* The supador ao* 
oepts of <2ie resignation^ and beooomes boundt by Ua 
aeoeptanoe, to confer a new right on the purchaser; 
to whom, aooordingtyf he gives a charter called a 
charter of resignation, and containing a precept of 
sasine on which the purchaser is infeft, holding of 
the seUer^s superior. 

In this manner the right of th^ purdbaaer is <x>m«* 
pleted by infeftment in virtue of the superior's pre« 
cept ; and it is a remarkable &ct that this form of 
conyeyance was in use long b^ore the introductioQ 
of feudality. This appears firom the forms preservw 
ed by Marculfus, who collected his styles from tha 
deeds of the sixth and seventh centuries* and who 
has an exam^ of a form, in which the propriMor 
appears in presence of the King, and resigns Iha 
property into his hands, by delivery of the branch 
of a tree. This delivery is made to the end that 
the Sovereign may give out the property of new to 
the person in whose favour the resignation is made } 
and, accordingly, in these terms the new deed is 
prepared. 

It is impopsible to imagine a deed bearing a 
closer resemblance to the modem charter of resign 
nation than this ancient deed# in use * upward* of 
1800 years ago* When, therefore, feudal ideaa 
came to prevail, and when the weak were desiroua 



266 OF RESIGNATION. 

of obtaining the ^protection of the more power- 
ful, it was by this deed it was done ; the aUo- 
dial property was resigned into the hands of the 
prince or baron, and given out to the resigner as 
a feudal holding. Were it material, the feet might 
easily be established ; but it is sufficient here to 
observe, that this form of resignation was in perfect 
accordance with feudal ideas, and was evidently tlte 
original and proper form by which the vassal was 
changed, and a stranger introduced into the fee. 

Formerly the superior was held to possess the 
substantial right of property. The feudal grant 
was a gift which might have been properly consi- 
dered as forming a burden only on the i^perior's 
right ; and, hence, when the heirs called to tiie suc- 
cession by the original grant failed, or, when any 
feudal irritancy occurred, the vassal's right was 
at an end, and the feu reverted to the superior, and 
was held on his original sasine; nor could the su- 
perior, by any means then known, have been com- 
pelled to receive a new vassal. But when land be- 
came a subject of commerce, and after the vassal 
came to purchase his interest in the feu at a fair 
price, the substantial interest was no longer held to 
be in the superior, but was allowed to be (where it 
truly was) in the vassal. 

The consequence of this was, that when the heirs 
called by the original right failed, in place of re- 
verting as formerly, to the superior, the feu de- 
scended to the heirs whomsoever of the vassal, and, 
failing heirs whomsoever to the king as ultimua 
hiBres, rather than as the superior ; and, at last, by 
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tke 80 Oieorge II. c. 6o^ theBu^peTiw wm deprivied 
of the power of reAising an entry to anyone, in 
whose favour the vassal had resigned; 

Hie entry by resignation may therefore be con- 
sidered not only as the natural entry with a supe- 
rior, but as the legal entry, since it is in this mode 
only that the ^superior can be directly compelled to 
receive a purchaser as his vassal. And the feudal, 
principles of this mode of transmission are so ri-< 
gidly adhered to in form, that the consent of both* 
superior and vassal must be adhibited in the man<« 
ner which practice has prescribed, and in no other. 
According to Craig, in resignations, the pre« 
sence and consent of the superior are requisite*. 
The presence, because, unless the resignation be 
made in the hands of the superior, nothing effectual 
is done ; and he adds, so ineffectual is resignation, in 
any other hands than those of the superior, that a 
resignation in the hands of the superior's apparent 
heir would produce no effect.' And Lord Stair 
says, the solemnities of resignation are so essential 
and necessary, that the omission of them annuls the 
resignation.* Erskine, again, gives this explana- 
tion :-«-*^ The necessity of using special symbols in 
^ resignation, is owing to the genius both of the 
^ Roman and feudal laws, which, in general, re-> 
^ fuse to admit either the acquisition or transmis-* 
^ sion of property without tradition* As feudal 
^ rights cannot be acquired without sasine, which 
*^ imports a delivery of the subject to the disponee^ 

1 Craig, Lib. iii. Dieg. 1, § 14. i Stair^ B. iL tit 8, § S. 

a 
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'^ A^tHifir cm tb$f ^ tiis&siiiitt^d.iior ex^mgiwii^j 
'^ WJttiout reaigmtvHi ; hy whieh t^e 9utyiVf4 '^W^ 
" derstood to be re^deUvemct to t^e 9up^ior< And^ 
'' h«no9, Hmgh nmnatiiAQWf being, ^nly^p^wmal, 
^' kwQ 9o Qpemtiou in the tran3iDi8slo» of real 
^^ ri^ta* . follpwed by at^mei" ' 

Tbiuf» these 4i»thorUi0s eommr ia requipuig the. 
jj(HAt eooaent of superii)f and vassal, expi:essed In 
the acst of resignation^ as neceiisarjr to eutitle the 
sttperior to reofw the investiture in faveur of a 
stranger. The following cai^e will ^h^i^, in the 
strongest iQaniiers the neoe^ity of the regnJar coa-^ 
sent of all parties* Williapidon of Cardrwft dispon- 
ed certain subjects to John Williamson^ schoolmai^* 
ler m Peebfes, and the heirs-male of his body. The 
^ubjeet waa held of the Earl of Traquair ; a^d tbe\ 
dispositieii eontnined an obligation to infeft thedoia-: 
ponee bjr a double manner of holding, and contained, 
a proeuratory of ires^nation and precept of saaine- 
No resignation ft^Uo wed on this dispositicai, w^ was{ 
ilil9ftn9ent tal^en on it ; but applicatioia was nvade 
to the superiofft who gave a cbai^er' of the sulyec tSu; 
in wfaij^h he cqi^rmed th# disposition^ 9^ g^ve a. 
vncresuk for iii^fefting John. WiUiamsonn tha.dispoK 
ncie, m li^§renkmd hia ^o^r Ja^ie? Is* f^^ Thi» 
eharfl^r eoiM^ain^cl «^q a 4l^\m of fHmfkfmus ijk 
praeiMly the aatn^ terivs*. Oa i|his ^prt^ infeft** 
wmk fcdtewe^ in ITOfti m^ op tb^W: tit}qi|i.itbei 
atiiyeots^ mere poase«faed| till )7^$k Ai that ti«pe^ 

J«ms^ thefiair updeir the fig^i^if^ip ah«rtff«,.4^ ^ 

•■ « 

and his creditors began to attach the subject by le- 

' 'Ersk. B.ii..Tit.7/§18.. 



^ 
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pi dilig«iice. John, the MSket, heixsg stiU: aliv^ 
look inlcftinent on: the eirigiDat disposSilkm^ BnA 
Utoi^^t a reduction of the Eari cfl Traquak'a 
charter* These two rigiiks then caime kito« ccnil^ 
petition ; that k^ the adjudication at the iastanee 
of the sdn'a Gtedtiori^ and the decree of rcductioriL 
at the fiithexfs iiiatand9,*«'-^hen the Ckmst vece 
dearly of trpinian that the chaster hy the Eari 
of Traquair could vest no ri^ wiiatever in tfaA 
son James WiiUanison, and tbeifefore pirefeiTQd the 
father. * 

There ia still a stronger ca^e* Andrew Landale 
held certain lands of Gtibeon of Dtirie^ on a cbartet 
to him and hi» heirs> by Anne Brown, whom ful^ 
ingi to his oUier heirs and a^s^nees. Andrew Lan- 
dale courted to his eldest son David, whjo continu«* 
ed^ after his father's deatb» to |K)ssesa on the perso-» 
nal right, without soaking up a title either oa his 
father's conveyance or as heir, when, at last, tha 
superior wishing to have the use of a rivnleft 
which ransi through the ground, agreed to ohai^ 
the holding from Ward to feu, oq receiving the usa 
of the rifvuleti and on payment of a pertain sum fX 
vioMy. In inaplemenft of this agreement, the su^ 
perior, on a nwratiy^ of the transaction which had* 
taken place, granted of new the said land to David 
Landale in Ufarent^ and to Andrew; hia eldest, aao,. 
and hia heira and assignees, in fee ; and upon thi^ 
charter sasine jfoUowed in favour of the father and 
mm. Andrew,, the son, as fiar,cpaveyed the subject to 

. 1 Gmva agaimi ^Wmmm, 11th Dec8Ba)fr, 1 76(^ Faa GoO. Mob. 
B*S088. 
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-Jiis sisters Anne and Margaret*. He afterwards died; 
and David, the father, also died, leaving Thomas, i 
aon of a second marriage. Between this son and the 
daughters a question arose as to the property of the 
iBubject ; the daughters claiming as disponees of th^ 
fiar under the superior's new dbarter. Thomas, 
disputing the superior's right to grant that charter, 
completed his title, by a precept of dare constat, as 
heir to his grandfather Andrew, and in that cha- 
racter claimed the land. The Court found that the 
charter granted by Durie in favour of David Lan- 
dale in liferent, and Andrew Landale, his son, in 
lee, did not establish a proper feudal right in the 
person of the said Andrew Landale. ^ 
' There will be found in this case a very anixious 
argument, by Lord Karnes, to prove that the right 
to the feu is truly in the superior, and that the con- 
sent of the vassal to the deed by the superior was 
suiBclent to bring the power of the superior into 
activity, and to support the title he had given. 
But the Court disregarded this argument; they 
held 'the formal and regular consent of the vassal,' 
by resignation, to be necessary to enable the supe- 
rior to grant a charter ; or, if the superior were to 
give a precept of clare constat, that he could not 
give it to any one but the heir of investiture ; nei- 
ther could he alter the nature of the holding. The 
decision seems to be consistent with the rules <^ the' 
feudal law of Scotland ; although Lord Kaines is 
dissatisfied with it, and concludes by observing, that 

^ Landales against Landale, 18th June, 1753, Fac. ColL, fames' 
Item.. Dec. Nos. 128 and I«9, Mar. p. 14,465, <t. seq. EkhUs voce 
Sertice of heirs, No. 6, and Notes, p. 424. 
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f< the ffttdal lanr is wearing eat ; and we haireia a 
«< great measure lost sight of its principles.'' 

It is by the joiilt act» therefore, of superior, and 
vassal, that a diarter. of resignation can be regular^ 
ly granted. This act of resignation is. described by 
Craig as consisting of three distinct parts,-T-of the 
act GdTiresignatibn by the va88al,t-^the acceptance by 
the superior, — and the tradition ito the redignatoryv' 
The same author describes the act of resignation M 
consisting in a procurator's appearing in the pref 
sence of the superior, or of his commissioner, alongst 
with a notary and witnesses,* the procurator ad* 
dressing the superior in these words ; '^ I .resign 
^ the lands of, &c. into your hands, in favoUr an4, 
^^ for new infeftment to. be granted to A,** &c» 
Then the procurator delivers a staff.tcrthe superior, 
in token of divesting the disponer. The Superipf 
receives it, and delivers it to the procurator, for ber 

'In treating oi the di%rent parts of the r^{;nation> Oraig says^*-^ 
^' Prima est renunciatio, perspne resignatiB, in favorem alterius ; se- 
'** cunda est domini acceptatio ; tertia> traditio et investitura illifact^ 
" in ccgus favorem resignatio faeta est." And he adds, '^ Nee quio- 
^* quam primam banc resignationis partem qufle est renunciatio in 
^* manibus domini operari nisi totus actus seqoatur et absolvattpr/* 
Craig, Lib. ill. Dieg. 1, § 17. 

. ' The prbcorator derives his authority: sol^ljr frdm the ptoomrMotj 
of resignajtipn contained in the seller^s disposition* It is in the form 
of a mandate, addressed blank ; and, like the precept of sasine, it fell 
by the death of the parties, and wAs preserved in force by the same sta- 
^te, (1693, c. 35,) which preserved the effect of the precept of sasine. 
Itisgifen precisely in terms of the dispoeitiYe clause. The aoiof resign 
nation, consequently, must be made precisely in the terms of the dii» 
positive clause; and the efaarter must, in like manner,^ foltow the 
terms of t)ie act of rengnation, srhich is its warrant; and thus the 
whole is im uniform ceremony, the omission of any part of which 
might be iiital to the title of the disponee, or resignatory, asl^eis 
cslled. ^1 
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lioof iof Ae4hif9mefi, m » sysdbol 4if liU ItfimUMve { 
whereujMm Che prponrator takoi i&stnusents in the 
iMnidi cf the iDotmy^ anfl calto the attentjoa of the 
fntnesaes to the cemnoBf* This is the ^t of !» 
Bi^mtiaa; and £he iiBstnnneat* prepared by' tlit 
aotaiy^ deecribee the fomiality in the same jnaQ# 
oer that fthe imtrufiwit of easine deembes the i» 
tvxixmy of giv^iog .infeftiDeot. This iostmnient i^i 
in practice seldom extended ; aod» vhea estendedt 
H 'i$ not necnnaiy that it shoold be sjgiied by the 
vrilboesfies ; hrt the notary must subjom his king 
docqu^^ 

The efibct of this fonn seems to hare been s mih 
^eck of niuch di^ussibn amongist- the ^Ideri^mtem 
on thalaw* The q[uestiom iras. Whether the set 
df reslgnatloB diireited the vassal 9 Of dd, it ap^ 
peani» from the 4eci8iozis of tha Covvt, bsA the 
authorities of the anclMt law, that the rassal vas 
held to be denuded ; as may be seen from Bal* 
four.* Hope also seems to have been of opinioi^ 
]that resij^atipn, accepted of by the superior^ Mr 
nested the vassal, and invested the supetioFf vnda 
9, pergonal obligation, to convey to the iHsponeey !n 
whose favour resignation had beeii j^a^^*' J3u( 
jBtewairt^. and Cr^ig,^ heUL a diffierent oiMnioB. They 
thought that the whole must be completed, and the 
4l?PPJft^? iwveste^* befpre the resigper could l)e qquj 

Jifpkfr iffil. h ^ 6(m, Bd edit. ' 

. f Mf^g^r'$ FrwtkkiM ^^pe 4#^<>^S m^ J^f^ftm^f ]^ 14^ 

mdSfii$, Habere Bt^wari Qvn^it^ J)tf}(oi|>9fMjpn« fn 
* Craig Lib. iiL Dieg. 1, § 17. 



OF THfi CHARTER OF RESIGKAXION. 268 



it 



sklered as divested^ And^ aoaurdiiig to Er^kine, 
the property cannot be transferred tc^ the supo- 
ridr ** hy the gorrender of tibe lands to Urn, bocauae 
.^ deliverf itsielf, if it be liiot accompanied with an 
^* intention or animus to transftf the property up- 
.^ on some sufficient or habile titi^ as.ibale x)r do- 
.^ natiobt can have no such efiect And» in re&4g« 
>^ nations M J^iMrem, there is not only no habUis 
'^* causa tran^erendi domimi, but, on the contrary^ 
^ tiie surrender is made wHh a special View toicouf 
^ vey the property to andtfaer, and under the ex<* 
^ press quality that the right shall not remain with 
^ the superior* The fee, tberefojhe, continues vest* 
*^ ed in the resigneTi in thd intermediate period ?be^ 
tween the resignation and tiie perfecting of the 
tesignotQry^s right from tkk superior by aaabie ) 
^* for ti&e re^gner cannot possibly be divested till 
** he in wh6se favour the resignation is made beizi^ 
•< vested.*** 

The mere act of resignation therefore does not 
divest the sdier: attd, consequently,, ai seeoiid re- 
signation in farour of a third pairiy, fbllowed by a 
charter and 'tiie first recorded sasine, would be pre- 
ferable to the ^ight of the person in whose favour 
the first ixsignatioh w nsade. But tiie superior 
b^ acceptance^ of the. resignation contracts - an ob» 
ligation to grant a charter of ' resignation to the 
parson in whose favour the resignation is' made, 
precisely in terms of the act of resignation; 
. The cliarter of resignation is what is termed a 

* link. B. ii. Tit. 7, § aS. 
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charter by^ progvess; it gives no new rigiit» 
serves to transfer the ri^t to the laiid» from the 
seller to the purdias^. It consists iof the £d- 
lowing clauses ^-^1. The addreiss of the charter* 
r*-2. :The inductive cause. — S. The dispo&ifive 
dause.'^l. The qtuequidem.^^^^i The tenendas. 
^-^6w Ther^ddendo.-^7*A clause of: registration: 
-~8« 'A prisoept of sasine. — ^9- A testing damse. 
Qn comparing these clauses with the dauses. of 
an originial 'charter^ it will be found that tibts 
deed has what is termed a qtuequidem^ which the 
original charter has. not» By this clause) the pro^^ 
gress of the title from the, former' feudal proprietor 
to the person in whose favour the charter is given 
is deduced. The charter of resignationi on the 
other hand, has no clause of. warrandice, whiclithe 
Original charter has. These are the principal dif- 
fidences between the two forms ; aiEid thejr are the 
natural consequences of the different objects of the 
twpdeeds* ' 

1. The charter of resignation, like all oth^ char* 
ters b^ which land is cohvtsjred, begins with the foiv^ 
^inal address of ** know all men," which is the) 
ancient commencement of the deed^ the charter 
being addressed to all and sundry, or to different' 
descriptions of persons. The deed then proceeds 
to describe the granter as immediate lawful superior* 
pf the lands, which, in virtue of the act x>f resign^-' 
tion, he truly is. 

£. The inductive cause, (which^ in ihis deed^ 
is in practice seldom expressed) is the- entry- 
money due to the superior, which, in the ease of a 
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^ingtilai' 8iic<^ssbr^ U a year^3 rent of the subject ; 
and, where the right is renewed in favour of the 
-vassal, a duplicate of the feu-duty is payable to the 
superior. This will be moxie fully explained in treat- 
ing of the ell try inoney due to the seupdrioor^ 

S. Tl|e dispositive clause gives, grants, and dis- 
pones, &c« to the said By bis heirs' and assignees 
whomsoever, heritably and irredeemably, all. and 
whole,' &c. This is a very important part of the 
charter; and the tetms of it by no means corresh* 
pond with whirt was hetd to be the original nature 
of iiie deed. 

The term assignees, which is uised in this dause, 
has been judged of in a variety of questions arising 
on the wiginal diarter, where it has invariably 
been understood to apply to the power of assigning 
the unexecuted precept of sasine ; and, after sasine 
has followed on the charter to have no effect 
-whatever. Thus, a charter, to a person, his heirs 
and assignees whomsoever, authorizes the receiver 
'to dispose of the property, and to assign the unex- 
'ecuted, precept to the purchaser, on which precept 
the purchaser might have been infeft. But if; in 
place loi this, the grantee had himself taken infeft- 
ment, he could not have sold, and compelled the 
superior to receive the purchaser as an assignee. 
The expression assignees whomsoever therefore, does 
not appear to be the natural form of expression in 
such a deed. In the deed now under consideration, 
the expression is indeed plainly inconsistent with 
the interest of the superior, since it enables the 
grantee to sell, and by assigning the precept, to 
give the purchaser an entry, without the con- 
sent of the superior, or payment of the supe- 
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rior's easiiftlty^-^HoAr thk lia^ happeiied^ or is 
what maDner tibe dispositive dause has oonlie to be 
BO esqicened, k is diflScult to explalii. H j» cm^ 
•taint howeroCy tbat the terms of tdiat clause are so 
far incoBBistent with the interests of the sufisnor^ 
-and that . any attempt to use tibem to the prejudice 
4x£ the superior's rights^ will be discoiutenanMd bf 
Ihe Court. 

Tfau8» a case occurred in the Court of Sxchequer, 
4Bome years ago, depending on the following eiftum- 
«tan(»s. The testate of Extol had beeii sold to Mr. 
Allan ; and the seller, who held an open.CxoWa thar- 
.ter of resignation in his. own farour, (iVe. a charter 
'^resignation on which the grantee had not tak^ 
infefiment); assigned to Mr. AUan the unegoeruted 
priBceptofsaatiieio that eharter^on which Allan took 
'infeftment.hblding of the Crown. On Mr. Allait's 
jdeath, his heir applied for an entry from the Crown ; 
and the circtimstances being explained to the Ba^ 
rods, the question was.raised^ Whether Allan's hmr 
>was entitled. to an entry, for the relief money of an 
heir, or<was:bonad to pay as a singular successor? 
' The heir maintained that he was truly the heir 
iDf the flast proprietor, who was infeft.on a jireoept, 
to which he had a legal title by assignation :. That 
.the granting of the preeept of .sasine, in terms which 
admitted of its being assigned* was a dear indica- 
jtion that Allan, the former vassal, who had acquired 
.right as assignee to a precept. conceived in&vouraf 
'bis author and his assignees^ was in^Seet a Crown 
vassal, distinctly comprehended within the terms of 
(the destination in ihe charter; and> if so, his heir 
was entitled to an entry in the character of heif. 
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Alt the bBMmp on Uie ipmmd tliat' Ailm, tbe an- 
Mfltor, had not |UDd the esstxj-momy due 1>7 a pur- 
chawor^ Ibnad his heir liaUe for that ^Mry-imonef* 
JTbioB dedaring that the terins of the dispoeitiye 
daune of the ipharter of resignatkm are inconsirtent 
with the nature of the right which that deed is 
neaat to confer* 

The pvineiple of this decision entitles the supe- 
TioCi wheea charter of resignation is expede My a 
vassal^ or hy an hsir^ to maiae the grantee find can^ 
t&on net U> use the precept as a warrant for infeft- 
ingi aainguiar anoeeasor. This point has been, ac- 
ioonlingly, so deeided* In the case now referred to, 
Richard Ibbie had purchased certain &ns held of 
ithe town of itfusseiburgh ; and he was infeft on the 
fireespts contained in the original duurteiB, which 
fMoepts liad been assigned to him unexecuted. He 
Mnvejred these sulig^cts to his son^ Adam Bofafe, by 
• ^spoeitiea ceniaining a procurator^ of resigna- 
HoA and percept of sasind The son died, without 
l^arifig QVide up fmy title; and was succeeded by his 
;iiatar Wtitiamina^ who sold the propett^ to Brown. 
Jn order to complete the title of Brown, she was 
Mrved hair to her brother ; and» in virtue of that 
aerviof* • she applied for a charter of resignation 
jGrom the superior, proceeding on her father's pro- 
jtwmtory to whioh abe had aequired right by her 
ffctoeral service. A diarter of resignation ^as ac- 
teondingly prepared; but the auperioir's agent de- 
clined to deliver it until it shmikl be explained in 
whose person infeftment on the precept was meant 
to be taken. This was refused ; and« in the mean- 
wfaijiet the seller g^ve a dispp^tion to Brown, the 
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•pnrcUaaar, and tesigned to hini the uBd6liyered;cfaar- 
-ter of resig^atioii. Brown tben insisted that he had 
a title to get possession of ftheoharter* tia paying l&e 
composition eKq;ible by. the superior on the entry; 6F 
an hdn The eharter he . said was giv^sn to heirs 
and assignees ; and as his ^aiithor, Williamikta Do- 
hie, might have assigned the precept, the Superior 
■was not entitled to refuse to' deliver the warrant of 
infeftment to any assignee in wliose person it may 
now stand, on payment of die casualty which the 
heir herself was bound to pay*. To this it was an- 
swered, That thie regular mode of entry for an heir 
was by precept of clare constat^ which being a pr^ 
cept of sasine personal to the heir» and not eonceiv* 
ed in favour of assignees, was not assignable^ and 
coold authorise infeftment in favour of the 1^ to 
whom it was granted and of no one else* But when 
the heir entered by a disposition from his ancestor 
on a resignation, and received from the supepor a 
charter of resignation, he ought, it was said, if 
the charter was taken in place of a precept of 
clare constat, to take infeftment on the charter^ 
But if, on the other hand, the charter was meant to 
give an entry to a purchaser, either the heir or the 
assignee was bound to pay the casualty due by a 
singular successor. The Court found that Brown, 
f* upon receiving the charter before meptioned, 
^^ must pay to the pursuers the usual compc^itioii 
<^ as a singular successor ; and they alsQ found him 
^^ liable in expenses/'^ 

^ Magistrates of Musselburgh against Brown^ Feb. ^i^ 1804* Fj^c 
Coll. Mor. p. I&^d38. The judgment of the Lord Ordinary in ^his 
cue VfUr^^ la respect that Adam Pobie, as only aon and heir««trU«r 
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This SO far eitptahis : tbi3 part rtf thq form J Bnd 
although th€ terms of d^tipation have always be^u 
to the grantee, his hpirs apd assignees whomsoever, 
and the term assignee, in this clause of the charter, 
has always been und^frstood to give a right to %M 
grantee to assign the unexecuted precept ; yet thi? 
rights of the superior have been held of late to give 
a different meaning to this part of the deed, and to 
entitle the superior to inquire into the use to which 
the precept in the charter of resignation is to be 
applied. ^ 



f* of his father Captain Richard Dabie^ wad entitled to be entered in 
f* the stttject in question as heir to him, under the disposition in his 
f* fatour, as an heir« and not as a singular successor, finds, Jirat, 
'' That the late WiUiamina Dobie, his only sister, and heir-at-law, 
** both to his father and to him, had, as carrying right to the procu* 
'' ratorf in that disposition by general service, the same right with 
*' her brother to hare obtained delivery of the charter made out in her 
** favour, on payment of a double feu-duty, as heir ; and could not 
'^ have been obliged to pay a composition as a singular successor ; 
'' and, secondly. That as the defender (Brown) obtained an assigna*- 
'' tion to that charter, the precept in which is a sufficient warrant 
" for infefting him in the subject as her assignee, he has, as thus 
*' standing in her right, a title to obtain delivery thereof, on the 
''same tends on which such delivery must have been made to her^ 
** that is, on paying the dues of the same," ^c. The Court altered 
this judgment; on which occasion, it was observed from the bench-r 
That the heir of a vassal is entitled to an entry as such, on payment 
of the duplicando, or other composition exigible from an heir ; but 
he cannot demand such an entry as will enable him to introduce a 
singular successor in his place, without payment of a year's rent* If, 
therefore, in place of a precept of dare contiat, he demands a charter, 
which may be assigned, the superior is not obliged to comply with 
this, unless satisfaction be given as to the year's rent. 

^ There is a case, Gordon against Grant and.Lumsden, 29th June, 
18X4*, reported in the Faculty Collection, the rubric of which is ia 
these terms, — '' A superior is not bound to enter a vassal whose author 
'^ was not entered, unless that author, who held the hinds by :^per- 
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Thid part of the diarter is regulated hy the term? 
of the act of resignation^ as that act is regulated hy 

9 
I 

** sonal title^ shall take an entry also.** The case itself is not inteUi- 
gibly reported ; but in reference to ix, there it the following lemari 
in Frotesor Bell's Connnentaties :*-^' Them appean in thebooks t 
*' report which seems to support the doctrinoj that a superior is not 
'' bound toeAter a disponee^ whose author was not entered^ unless ihe 
^relief duties be paid for that author aa if he had enteied. Th* 
f* Coart has again and again taken occasion to deny that dfdRfoi m 
'^ reported* and to recommoid that it .should be publicly understood 
'' that no such determination was given. It is indeed not law.*^ Com, 
to), i. p. 26, 6th edit. In practice this report is disregarded ; and dU 
though the Court have always discountenanced any attempt to ddfaal 
the superior's rights by such devices as those mentioned in the testy 
yet it is equally well settled, not only that the unexecuted precept of 
sasine in a charter of resignation is assignable, to the eflbct of enti- 
tling the assignee to take infeftment in virtue of such precept ; but 
also that where a vassal sells by disposition, with an akomathv held- 
ingi and grants a procuratory and precept, the disponeeis not bonnd 
during the last vassal's lifle to take an etitry from the superior, %ttt 
nay allow his right to rest on a base infeftment on the precept, and may 
then sell to a second disponee, who may, in liko mamer, infeft hhn- 
aelf base in virtue o^his author's precept ; and that thus, by suecessive 
subinfeudations, the lands may be transmitted many times without the 
completion of a public right by entry with fAke supesior. Il^ is only 
on the death of the vassal by whom the first disposltioD Wa9 grmted; 
that ihe lands are in non*entry ; and it is in llhat event only that thd 
superior is entitled to insist that the heir, or singular successor, of the 
last vassal, diall take an entry. In the caso supposed, the disponeKI 
in possession, on the original vassal's death, may euffeer eithev by t 
duirter qf confirmation from the superior, whereby the several Interi 
mediate dispositions and sasines, together wit^ the kst d£^nee*s own 
■asine, will be confirmed : or the disponee may resign on the procu^ 
ratory in the original vassal's disposition, to Which he will have right 
by the successive assignation of the intermediate disponees. The lat« 
ter course is objectionable, in so fkr as it effects a separation of the 
property and superiority, and requires a resignation a^ remcmentiam 
in the disponee's own hands. But such a course is not inconsistent 
with feudal principle; and in either case, all that the superior ii^ en- 
titled to require in return for the entry is one yearns rent, being the 
composition due by a purchaser or singular successor. The interme- 
diate authors of the d^onee who enters, and ^ho hare been infeft 



tjie Ic^rtRS of the dtsposttiVe^^Iaus^ of khe diflf»stli0ii«i 
Whffc^.eYBTythiogiB i:eguliir>the restgnatiun is niadd; 
itt ternaof thb 4ifli>08hioit» and the eharter of reftig-^' 
nation is precisely in terms of the act of resignation. 
Whn^ an inatmmeiit of retigttation has been made, - 
the superior is bound to give the diarter precistiy*' 
iiti tenna of .that histmment ; and were the t^ms- 
of the diarter. to diffibr (from the termaof the resig-<' 
natiozi) the vassal might riaqaire^ or even compel: 
bjr ail action,, the superior to renew the charter .inr 
tenis of the resignation. In short, the act msat. 
be conmstcnt in itsel£-^the procurator^ of resigiift*. 
tidni eorresponds: with the dispositive clause of thci 
disposition — ^the act of resignation corresponds with> 
botb^and'tiie charter of resigtialaon must he given 
in term9 of the resignation; and to this last it ia^ 
the duty of the superior to attend^ as the terms of; 
the lesigsation fwm hiaisdle authority for gnmtii^' 
the charier^ cf resignation^ 

On thifi p^nt Aere is an instructive case re|M»t-: 
ed by Lord Karnes* Difummoifd of Hathomden,* 
in his sou WiUiam^s contract of ntarriage, became^ 
bmad to infeft in that estate Us son, and th» heirfr*. 
male of his body ; whom laiUn^,. die beirs->niale of i 
the body of the fiitheir ; whom fkiling, the faeiisrfei^ 
male of the body of the son. A ero wm-charter . ii£» 
resignation was expede by the son, in which tiiet 
resignation was made, as appeared from the instra-) 
nlD»t».preciMiy in terms of the marriage: contract ;. 
the signature waa also bi terma of the bentract v 

r t • 

' • . . '» 

baat» tte* a«der no kgal obligation to enter vith the superioir ; aU 
though the contrary might be inferred from the above case of Gordon 
against Grant and Lumsden^ as repotted.*— Editor. 



ai7% OF T»B EFFECT QpP. THIL 

bat, in prepariag the Latin pteoept, the writer to 
the signet expressed it in the following terms >^ 
** Dedisse; oonoessisse^ et disposuisse, delecto nostro 
''. Gulielmo Drummond, juniorij de Hathornden, 
**' filio natu maximo Gnliefani Drummond, senioris, 
^ de ejusdem et haredHms suis masculis quibus 
'' deficientibus JuBredtbua JbemeUU dicti Oulielmi 
<< Drummond, junioris." In these terms the char- 
ter was expede ; and sasine was taken«on the char- 
ter. The error lay in taking the charter to William 
Drummond» yonng^ of Hathomden, and his hars- 
male, whom failing, to his heirs-female, in place of 
to the heirs-male of his body, and the heirs-female 
of his body. 

Mr. Drummond, the son, was snrvived by a. 
daughter ; and, the error being discovered, an at- 
tempt was made to correct it: different plans 
were suggested by the heir, no appearance being 
made for the heir-male gemferal. These plans are 
stated by Lord Karnes to have been, — that war- 
rant should be given to the keeper of the great 
seal, and director of the Chancery, to make due 
alterations both in the record of the great seal 
and in the charter itself : that the like warrant 
should be granted to the keeper of the privy seal, 
&c and to the Lord Register, to alter the sasine and 
record thereof : Or, if it was thought that the re- 
cords could not be altered, it was craved that the 
charter and sasine might be totally reduced, and . 
that it should be found and declared that the pur-, 
suer was entitled, either upon the assignation al- 
ready made, to expede a new charter and infeft- 
ment in her own favour, or of new to execute the 
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procnratory, and to expede a charter and infeftraent 
in her own name. Neither of these methods were 
approved of by the Court. '^ It is not the practices 
(says Lord Karnes), nor is it necessary, to alter 
the record. As the lands were fairly resigned 
upon the procuratory» it cannot be executed a se- 
cond time. An easier and more regular method 
*' occurred, which was to pronounce an interlocu^ 
<^ tor» finding that the pursuer was entitled to serve 
'* heir in special to her father ; which would be a 
'' direction to the inquest to serve her accordingly ; 
and which interlocutor, being Inserted in the 
service, would carry on the chain of the title- 
deeds as clearly as if the charter had been regu- 
'' larly expede ; and, accordingly, an interlocutor 
^' was pronounced in the following terms : — Upofa 
^* report of Lord Woodhall, the Lords find the 
** diarter and infeftment mentioned in the libel er- 
<^ roneous, as being disconform to the procuratory 
** of resignation contained in the contract of mar- 
<< riage libelled, and to the signature of resigns^ 
'^* tion past in Exchequer thereupon ; and find; 
'^ that the pursuer has right to make up her titl^ 
>< to the estate as heir of provision in special to 
'^ her father, in liie same manner as if the charter 
>* and infeftment had been properly expede, and 
" decern," &c. * r 

. The Court, in a subsequent case, immediately to 
be detailed, held the above decision to be correct. 
Yet it would have been perhaps the more natural 



* Drummond against Drummond, February 27^ 1761. Kames Sel. 
Deo. No. 177. Mor. 6934. 
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course to have reduced the charter, its disconfof hi 
to its warrant, and the sasine following on It, as 
proceeding without a warrant, and to have allow- 
ed the pursuer to proceed as 6he 'might be advised. 
She would then have held the instrument of resig- 
nation, in terms of which the superior was bound 
to have granted a charter of resignation to her fa- 
ther, and to the heirs-female of his body. This 
would have entitled her to a new warrant from the 
Barons for passing a charter in those terms ; and, 
that charter being passed, a general service, as heir 
of provision under the marriage contract, would 
have entitled her to take infeftment on the chiar- 
ter J Or, by a general service in the proper charac- 
ter, she might have insisted against the superiot' 
for a charter directly to herself ; si^ce, by accept- 
ing of the resignation in the terms he did, the «u^* 
perior became bound to grant the charter to thd 
resignatory, or his heirs, on the order therein point- 
ed out. » 

But the case of Drummond did not terminate at 
this stage. The heir-male under the «rroneou^ 
charter did not appear in the first action ; he must 
have knowh that, however doubtful the title assum- 
ed by the daught«» of the late Hathomden was, it 
might have been made effectual ; he, therefore, dcf- 
layed proceedings until her death. She died with- 
t>iit children, having disposed of the estate by set- 
tlement, when the heir^male questioned the vali^ 

* The latter course seems to be the more correct one ; since it Avoids 
th« absurdity of granting a charter to Miss Drummond's father After 
bis deaths which is implied in the first of the expedients suggested 
in the text— Epitos. » 
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dity of her settlement^ and maintained tha£ it had 
been executed by a person who had no right to the 
estate, and» therefore, ought to be reduced. 

In the course of the discussion, however, it ap- 
peared, that the late William Drummond, junior, 
had taken infeftment on the precept in the marriage 
contract, which infeftment was correct ; and that 
the erroneous charter of resignation contained a ge^ 
neral clause of confirmation, by which it confirmed 
^' omisia jura et evidentia per quoscunque fact, et 
'^coucesB. in favorem diet. Gnlielmi Drummond, 

junloris, ejusque praedict. eorumque authorum et 

praedecessorum qusa ad diet, terras aliaque supra 
** mentionat. pertinent," &c. And, the Court held 
that this general dause in the erroneous charter of 
resignation^ was effectual as a charter of confirma- 
tion, although it did hot specify the deeds confirm- 
ed-**-r-that the after in6eftment as on a charter of re- 
signation was therefore useless — that in virtue of 
such confirmation the estate was fully vested in Mr. 
Drummond, descendable to heirs-»femaie of his own 
body ; and that the special service in favour of his 
daughte;r, as heir of provision under the marriage 
contract, and the precept from Chancery in the same 
character, gave her a full right to the estate, and 
entitled her to execute the settlement which had 
been called in question. The Court, therefore, ren 
pelled the reasons of reduction ; and this judgment 
was affirmed cm appeal* ^ 

This case has been fully detailed, because it sorves 

* Drummoiid agfanul Draminond^ May 17, 1793. Fac. CoU. Mdr. 
6930. Affinned on i^peal, April 26, 1797. Mor. 6939. 
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well to fllustrate the subject under considerati'on : 
It proves how much all the parts of the resignation 
and reinvestiture are dependant on each other ; and 
it affords the means of explaining in what manner 
an error in this part of the procedure may be cor- 
rected. 

Holding the cases to which reference has now 
been made, as establishiHg the dear rule of prac- 
tice, that the superior can act, in giving a charter 
of resignation, only by the consent of the vassal, 
and in virtue of the resignation authorized by hint; 
and that the form of the charter depends on the form 
of resignation, it is proper to observe, that where 
neither creditors nor third parties are concerned, 
some degree of latitude will be allowed ; and that a 
party may he prevented, by a personal exception, 
from objecting to a defect of form which would have 
been fatal had the objection been stated by a third 
party. Thus, a disposition was granted in favour of 
the disponee and his heirs and assignees whomsoever, 
on which a charter was given by the superior to the 
disponee in liferent, and to his son nominatim in fee. 
On this charter saslne was taken, the father acting 
as .attorney in receiving infeftment. The father 
4ifterwards raised an action of reduction of the char- 
ter, as conveying the fee to his son, contrary to the 
tenor of the original disposition, and without any 
.written warrant under his hand for so important 
an alteration. But it was thought to be a sufficient 
answer to this plea, that the father had accepted of 
the charter from the superior, kept it, and acted 
as attorney in receiving infeftment in favour of 
himself in liferent; aqd of his son in fee ; and^ 
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therefore, the Court repelled the reasons of reduc- 
tion, * 

It is in the dispositive clause of the charter of re* 
signation that the lands are described; and the gene* 
rai rule is to describe them precisely as they are de- 
scribed in the original rights* Vassals used for-* 
Hierly to take charters of resignation with a view 
to acquire an enlargement of the descriptions of 
their lands ; as, for example, by obtaining a 
bounding description, with a view to include with«- 
in the boundary a disputed portion of land. But 
the statute 159S> c. 136, put an end to such aU 
tempts, and declared that bounding charters, pro- 
ceeding on the resignation of the vassal, and in fa- 
vour . of himself, should produce no effect what- 
ever, • Of this, as well as of the distinction where 
the charter is in favour of a third party, there Isi 
an illustration in a case cited below^ ^ 



1 Cubbison against Cubbison^ Dec. 30^ 1784. Edgur. Mor. 10^449* 
9 1693 c. 136. This statute enacts, ^' That the bpunde4 infeft- 
ments whatsoever* either granted, or to be granted^ by our said wh 
verejgn I^ord, or onie of his successors^ or by onie other superior, 
'' to his own heritable tenant, by the said heritoble tenant's resig- 
nation, albeit the same contain ane new gift, with supplieinent of 
all faults (whilk only respects the superior grantand t))^ said in- 
*' feftment, and nawise should be extended to the prejudice of the 
third person) that the said infeftment passed upon the resignation 
of th^ tenant, sail work no prejudice anent tl^e bounds 0|r marches^ 
either iq property or commonly, (o oqie other per^nj; but the 
questions arising upon the right and possession of the said proper- 
ty and common ty, shall be determined and Judged by the Lordii' 
** of Council, and oUiers inferior judges, &c. in the s^me sort ancl 
" planner as gif there were qq mention of bounds and marches con- 
'' tained in the infeftment passed upon the said resignation." 

■ The Creditors of Tillicoultry agaimi Murray, Dec. ^, }70|, 
Jkdn and FomU Mor* l%749« ^ ^^9? 
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4. The Quaquidem. — ThiB dause of the charter 
is intended to explain the manner in which the pro- 
perty of the estate has been transmitted from the per* 
son last puUieljr infeft therein, to the person in whose 
favour the charter of resignation is granted. In 
this view the clause is important, as serving to shov 
whether the titles have been properly completed,-^ 
whether the rights of the different persons have 
been properly connected by services, conveyances, 
or diligence. It is to this clause that a convey* 
ancer, in examining a progress, directs his atten- 
tion for information as to the regularity of the 
titles, and as to whether the chain of connexion b^ 
tween the one feudal proprietor and the other has 
been duly preserved. Although, therefore, this 
clause be not absolutely necessary in conveying or 
strengthening the right, it is nevertheless an useful 
clause ; and the manner of expressing it is frequent* 
ly a test of the conveyancer^s professional skill and 
knowledge. 

5. The Tenendas is that clause in which the na- 
ture of the holding is expressed. 

6. The Reddendo states the feu, or blench, or 
other duty payable by the vassal to the superior. 

The two latter clauses are not absolutely requir- 
ed in the charter of resignation and other charters 
by progress. They may be referred to as in the 
original charter ; but they are generally inserted, 
to save conveyancers the trouble of examining the 
original charter or former titles of the estate. 

Wherever there is any discrepancy between the 
original charter and the charters by progress, the 
difference is attributed to mistake in the latter, and 
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the terms of the original right are 4:akeQ aa the rule 
between the parties. 

7. 7%^ Clause (^ Begiatratian.^'^Thiu cUuBe is 
for registration alone ; and, by the Aet 169S, c. 85» 
the charter of resignation, like other charters^^can be 
competently recorded only in the books of Council 
and Session. A conveyancer, therefore, ought not 
to permit the common clause for registration io 
the books of Council and Session, or ia the books of 
any other judges competent, to be inserted in the 
charter, as it would so far exhibit carelessness, if not 
ignorance. It might also be attended with bad .ef- 
fects, were the charter recorded in the books of an 
inferior court, and there to meet with any accident, 
since an extract of the deed from the record of an 
inferior court, would not be probative nor any secu^ 
rity to the holder. 

8. 2^ke Precept ^iSrxmie.*^This clause has no* 
thing in it.tjluit particularly requires notice, further 
than that it contains the clause wlvo jure cmfu^ 
bet, by which the interests of the superior and of all 
others are reserved. 

9. The Testing Clause closes the deed, and dif* 
fers very immatmally from the ordinary testing 
clause ; the only peculiarity consists in stating that 
the grantor has ordered his seal to be appended. 
These, however, are words of form, since the seal 
is never appended ; and, where the granter is a 
subject superior, the statement in the testing clause 
that he has ordered the seal to be appended, is, in 
modern practice, usually omitted. Owing to seve- 
ral causes, the practice of appending the seal to the 
charter survived that of sealing deeds. Anciently 
every deed was sealed ; then the subscription of the 
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Party came to be required, in corroboration of the 
evidence afforded hy the seal. The sealing seems t6 
have been thought unnecessary where there was a 
clause of registration ; and, accordingly, the Act 
1584, c. 4, exempts all deeds containing a clause of 
registration from the necessity of being sealed. 
The reason of this was^ that at that • time a deed 
oould not competently be recorded after the death 
of the granter; and, therefore, when put on record 
during the life of the granter, there was less dan- 
ger of forgery. 

Under the influence of that statute, sealing was 
not used in deeds containing a clause of registration ; 
but it was not till the passing of the Act 169S that 
the charter contained a clause of registration, there- 
fore, for more th^ a century after other deeds had 
been completed by subscription alone, the charter con- 
tinued to be authenticated by appending the seal, as 
well as by the subscription of the granter. The 
seal t)ius became an honorary mark, which was pre^ 
served in practice long after it was unnecessary in 
law. All that remains now of the practice is the 
above statement in the testing clause. ^ 

There is no other peculiarity, either in the testr 
ing clause, or in the -form of authenticating the 
charter of resignation, which requires to \^ taken 
notice of. 

This charter is completed by sasine ; and its pre- 
ference, in competition, is regulated by the date of 

* Although the testing clause of a crown charter always hears the 
deed to he sealed, the sea! is seldom actually appended ; and the want 
of i( has been often the gron^d of an oljectipn in Peernge questions 
ip the House of Lords. U xn&y he well that cqnveyancers keep this 
in view : — a seal may always he had at a trifling additional expense. 
*— Editok. 
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the registration of the sasine following on the char- 
ter. 

2. Of Confirmation. — The other form of en- 
try with the seller's superi6r is by confirmation. 
Where the purchaser's entry as vassal to the seller's 
superior is effected by resignation, we have seen 
that the superior himself grants a precept for in- 
fefting the new vassal ; the feu having been return- 
ed to the superior by the resignation, to the effect 
of entitling him to grant such a precept* Where, 
on the other hand, the entry is to be completed by 
confirmation, the superior grants no warrant for 
infeftiiig the disponee as his vassal, but merely ra- 
tifies and confirms, as public, an infeftment aU 
ready taken by the disponee on a precept of sa- 
sine granted by the disponer himself. If the pari- 
ties were desirous to cbmplete a public right (i. e. a 
right holden of the seller's superior) by confirmation 
alone, without giving the disponee the usual option 
of a base infeftment, and of an entry by resignation 
or confirmation, the seller in that case would bind 
himself to infeft the disponee by one manner of 
holding only, vm, a holding a se de superiore suo^ 
and for that purpose he would grant a precept of 
sasine. On this precept the disponer would take in- 
feftment — such an infeftment, however, would vest 
no feudal right in the disponee until confirmed by 
the superior — ^but if there were no mid-impediment, 
that confirmation would operate retrospectively, so 
a$ to validate the confirmed infeftment as a public 
infeftment from its date. This, however, is not the 
usua^ mode of procedure. For, as already explain- 
ed, the modern disposition combines in itself the 
clauses of a charter a me and de ime, and when 
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the dispouee has taken infeftment on the indefi* 
nite precept in that deed, his infeftment consti* 
tutes a complete base right from its date, while at 
the same time it may be raised into a complete pub* 
lie right by the superior's confirmation, which is, in 
effect, a declaration by him, that the infeftment al- 
ready taken on the seller's precept, shall be held 
equivalent to an infeftment proceeding on the pre«- 
cept of the superior himself. The deed by which 
this is accomplished is called a charter of confirma** 
tion. 

* Charters of confirmation had at £dl times been held 
to secure the parties in whose favour they were 
granted against claims supposed to exist in those 
to whom the right of superiority belongs, or 
against the heirs of the granter. But such con- 
firmations were of a character very different from 
those now in use ; nor is it possible to explain 
why such a form as that of the entry by con- 
firmation should have been introduced, where there 
was already established in practice, so complete and 
BO natural a form, as that by resignation ; unless, in- 
deed, the explanation is to be found in the statute 
of Robert I« 

The English statute, commonly called quia empto* 
res terrarum, was introduced, in order to put an end 
to that subinfeudation by which the interests of supe* 
riors were affected ; and Robert I. by his Ski stat. 
c. 24$, repeated verbatim the English statute^ ^ and 

' "Item, For sa rndkle as cBvers and sundry nien> be baying of 
" lands and tenements, pertaining to Icnights and other lords^ to their 
** great hurt and prejudice, in time bygane^ hes entered the sam^ie^ 
" the quhijks lands were sauld and annalzied be the tenants and free- 
'^ haulders of the saidis knights, and uthers great men and lords, to 
** be halden as of their fee of themselves, and their heirs^ and not of 
** the saids knights and lords, being over-lords of the annalaUers, 
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authorised sales, provided the land was sold to be 
held under the superior of the seller, by the same 
tenur^y and for payment or performance of the same 
services exigible from the seller. 

The English writers on the law represent their 
statute as the origin of those conveyances by which 
the proprietor sold, to be held of his superior. 
Wood, in his Tkeory cf Conveyancings says, ^^ For- 
merly the holding was b£ the seller and his heirs, 
and not of the superior. Subsequent to the Act, 
the holding has been of the lord of the fee, by 
** the services under which the seller held." The 
holding was formerly expressed, ** tenendum de 
** capiUilibus dominis /' but afterwards this was 
omitted ; and now the matter is so well established 
in practice, that there are no traces of it in the deed. 









** makers of the said alienation and infeftments whereby the said 
over-brds did tyne and amit the maniages, escheits, and wards, 
quhilk did fall and pertain to them, of their tenandries^ the quhilk 
was hard and very prejudicial to them,** &c. On this ground it 
was '* statute and ordained, 5& That, in time coming, it sail he le- 
^ some to any free man to sell his lands at his awne pleasure and 
<' will, swa that the buyer of the lands sail hald the samine conteined 
*^ in his infeftment immediately of him qua is over-lord to the seller 
** of the lands, for the samine service and dewties as the maker of 
'' the infeftment and alienation' did hald them before the making 
** thereof. 

** 3. And gif ane man sells and disponls ane part or portion of the 
'^ lands or tenements, the buyer wha is infeft sail hald the samine part 
'' of the immediate ov«r«lord. 

<< i. And he sail be hardened and charged incontinent, with sa 
** meikill service as may pertein to that part, conform to the quan* 
'^ titie of the land and tenement quhilk is sauld. 

" 5. And swa in this case ane part of the service sail be paid and 
^< done by him quha is infeft to the over-lord, according to the quan* 
*< titie of the tenement quhilk is sauld." Regiam Mqjesiatem, pp. 
36i, S6S, edition 1774. 
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though it is held, as Blackstone. explains it, that 
since the date of that statute no new maaor has 
been created. 

In this English statute, and in the practice which 
followed on it, we may perceive the effect produced 
by its introduction into this country* ^ It seems to 
be to. this cause that the disposition to be held of 
the seller's superior, for the services due by the 
seller, is to be attributed. The differ^ice arising 
from the Scottish charter of confirmation, is to be 
accounted for solely from the predilection which has 
all along been shown in this country to the instru- 
ment of sasine. In England, the statute operated 
as an universal confirmation, rendering every con- 
veyance a conveyance holding of the sdler's supe- 
rior ; while, in Scotland, the necessity of the in- 
strument of sasine required a precept ; and as it 
seems to have been imagined that such a precept 
could not regularly be granted, except by him under 
whom the right was to be holden, the superior's 
confirmation has been required as corroborative and 
approbatory of the infeftment taken on the seller's 
precept. 

It is thus that this form of entry may be ac- 
counted for, Sasine is taken on the warrant of 
the seller ; but^as he cannot authorize the purchaser 
to hold of the superior, the superior, by his own 
act, and in the form of the charter of confirmation; 
gives that approbation which the law holds to be 



^ It has been alreiady obseryed that there is no good evidence that 
this statute ever was either enacted or in observance in Scotland. 6ef 
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thx equal to an original consent* and so validates the 

iis previous infeftment, and renders it an effectual right 

holding of himself. 
iA The charter of confirmation consists of the ad-» 

ai dress to all and sundry, — a clause of confirmation, 

tti — a^ispensation with all defects,--— the tenendas,-^ 

i the reddendo^^-^ihe clause salvo jure cujusUbet^-^ 

\t clause of registration, — ^and the testing clause. The 

i feudal right stands on the original disposition and 

t infeftment ; and the sole use of this charter is to 

\ adhibit the consent of the . superior, and supply 

what is wanting in the disposition. This is accom- 
plished by the clause of confirmation, and by the 
clause dispensing with all defects. 

The point of chief importance in this form, is the 
clause of confirmation. This clause bears that the su- 
perior ratifies, approves, and confirms a disposition, 
bearing date, &c. made and granted by A, &c. 
whereby, for the causes therein specified, the said 
A sold, alienated, and disponed to and in favour of 
B, his heiris and assignees whomsoever, all and 
whole, &c. as the said disposition, of the date fore- 
said», containing an obligation to infeft the said dis- 
ponee ase or de se, with precept of sasine, in it- 
self more fully bears, &c. together with an instru- 
ment of sasine following thereon in favour of the 
said B, dated, &c. &c. 

This clause confirms the disposition and infeft- 
ment ; it then so far narrates the disposition, as to 
state the terms of the dispositive clause, and that 
the seller became bound to enter the purchaser 
by two manners of holding. This narrative is 
proper^ because it shows the nature of the right 
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that the seller had sold, to be held of his superior ; 
and, therefore, the confirmatioii by the superior oF 
that right is sufficient to validate and complete it. 
The narrative of the terms of the dispositive clause 
is equally proper, though an objection may be made 
in practice, to the confirmaltion by the superior 
of a right to the purchaser, his heirs and assignees ; 
as if, by admitting the term assignees, the superior 
bound himself to renew the right to assignees or 
singular successors. But this is not the just inter- 
pretation of this clause. The superior confirms the 
disposition ; and the question is. What is the mean* 
ing and effect of the disposition ? Now, the desti- 
nation, of that deed to the purchaser, his heirs and 
assignees whomsoever, means no more than that 
the unexecuted precept may be assigned. The term 
assignees, in that clause, never received any other 
or. more extensive interpretation ; and, consequent* 
ly, when the superior confirms that deed, he con-* 
firms it in its plain original meaning, which never 
can interfere with his own rights, or force him to 
receive those who could not have claimed to be re-^ 
ceived under the deed itself. This objection, there- 
fore, is not to be regarded ; and the confirming of 
the disposition imposes no new or additional obliga- 
tion on the superior. 

This confirmation is followed by the clause dis- 
pensing with defects. It bears that the superior 
wills and grants, and for himself, and his heirs and 
,8ttcoes8ors, decerns and ordains that this '^ present 
<< confirmation shall be as valid and effectual, to all 
** intents and purposes, as if the writs before con- 

<^ firmed had been engrossed herein, or as if this 

6 
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ior; *^ confirmation had been made before the taking of 

ir d '* the said infeftment." Wherewith, and with all 

e it objections, the superior dispenses. 

m It is dear that all the superior is required to do 

wk is to give his consent and approbation to the dispo- 

i^ sition, and to the precept of sasine, which autho- 

)•; rizes an infeftment, to be held of himself. It seems 

ji not to be indispensable that sasine should have fol^ 

n lowed on the disposition prior to the confirmation ; 

(f. on the contrary, the charter of confirmation bears, 

^ that the confirmation shall be as valid as if it bad 

been, granted before the taking of the infeftment* 
B7 implication, from the terms of the deed, tbert^ 
j fore, it rather appears to follow, that although the 

invariable practice is to delay the confirmation unt 
til sasine has been taken on the pfecept in the dis^ 
position, and then to confirm both the disposition 
and the sasine following thereon ; yet, that wer^ 
Ihe charter of confirmation granted prior to the 
date of the sasine on the disposition, the superior^ 
by confirming the seller's disposition, would there- 
by validate as a public right a sasine subsequently 
taken on the precept in such confirmed disposition. 

This point however has not received the decision 
of the Court, nor is it likely that it ever should ; the 
uniform practice being to take infeftment on the dis- 
position, and then to obtain a confirxifation from the 
superior both of the disposition and sasine. But a 
case occurred in which the opinions of some of the 
judges were delivered on the point. In that case it 
was objected that the charter of confirmation did not 
confirm the tasine, because, in describing the sa- 
sine, it was said to have been recorded ** tertio die 
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*^ Junii annoque pnesenti,'' the word prasenti being 
written on an erasure apparently in place of the 
word pradicti which, in place of making the date 
of the sasine 1806, would have made it 1805. The 
Court, however, were satisfied that the instrument 
was otherwise sufficiently described in the charter ; 
and, therefore, they repelled the objection to the 
charter of confirmation. A note of the opinions ex- 
pressed by the judges will be found in the foot-note.^ 

1 Adam agaimt Drammond, 12th June^ 1810, Fac. Coll. Lord 

Hermand said. That the vitiation was clearly proved and even ad« 

mitted:— that the effect of it might he to destroy the word written 

on the erasure, and he even thought the oomplainer entitled 

to put in place of it the word for which he contended ; hut he did 

not think that material, because he was satisfied, by the authorities 

produced for the respondent, that the confirmation of the disposition 

was sufficient, without any express confirmation of the sasine at all, 

and consequently notwithstanding an erroneous confirmation of it. 

He thought that there could be no doubt, that if the confirmation had 

preceded the sasine, it would have been good : That this was neceS* 

aarily implied in the very form of the charter. (His Lordship then 

read that clause, which declares the confirmation to be as effectual as 

if it had been made before the sasine was taken.) Now, if the most 

accurate confirmation, after sasine taken, be only as good as a pre* 

vious confirmation, how could he rgect what is just as good as such 

previous confirmation, since it confirms all whidi that confirmation 

mentions? 

Lord Armadale thought it not sufficient to render a right public, 
that the disposition conveying it was confirmed, unless the sasine on 
that disposition were likewise confirmed. He thought that the theory 
of the respondent ^as far from accurate, fiy the original law of feus, 
all alienations were unsafe, without consent of the superior; even 
fubfeus, even inferior rights, if alienations ; and confirmations might 
be necessary even for these, in order to secure the parties iprMiting 
and receiving them. But, with regard to rights that were to be made 
public, to be held of the superior, confirmation was necessary on a 
different principle. The land was not only to be alienated, but to be 
held of the superior ; and, for that purppse> it was necessacy that i^ 
should be held by express grant from him to the vassal, or at least by 
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The effect of the confirmation is to render the 
sasine public from its date : the confirmation draws 
back to the date of the infeftment, and gives it all 
the effect which the sasine, had it been then con- 
firmed, would have received. But it is proper to 
distinguish here between the case of a confirmation 
of a sasine on a disposition intended to constitute a 
public right only, and the confirmation of an infeft- 
ment on a disposition with a double manner of hold* 
ing.' 

what was equivalent. The equivalent was a confirmation of infeft» 
ment given de svperiare meo, by an assumption of his authority ; — a 
confirmation of a disposition did not supply this. The disposition 
might operate by infeftment de me ; perhaps if a confirmation of a 
disposition, with a precept a me, and of the sasine to be taken there^ 
<m by a particular person, were obtained, that might be sufficient to 
render public aueh a totiae, when subsequently taken by that person. 
But that was not the present case s here tho charter, in so far as it 
waa unexceptionable, confirmefl only a mere disposition and assigna- 
tion to the respondent ; and yet he says that is to imply a confirma- 
tion of a sasine taken previously to the date of it, and not mentioned 
in it. This was what he could see no authority for. 
' The Lord President (Blair) proposed to decide this particular 
ctieon a difl^nt ground. He luAd the date of the saaine to b« 
awantiiig:, but the identity of it sufficiently proved from other dx^ 
cumstances ; ' and, therefore, considered the confirmation to be 
^ectual. With regard to the general question, that great judge 
taid, that he had ahraysheld that « subsequent confirmaaion was 
necessary -to Validate Ihe sasine, which also seemed to be taken 
for granted in the statute> 16 Geo. II. c. 9, $ 1(K ' At the same time^ 
as in the view which he took the determinatiou of that question was 
Unnecessarf in this* particular case, he '^ reserved his opinion on that 
** point. -' This decision, therefore, goes no farther than to prove 
that nothing more is required than the identifying of the deeds con- 
finned, leaving it to the Court to determine, from the circumstances 
of mtthf case, what is sufficient to identify the deed confirmed. 

'The rule of law where the disposition contains a holding a me 
only, t. e. of the seller'a superior, may new he held as quite settled 
in confonnity with the general doctrine in the Uj^u The point, how« 

V 
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Take the cas^ of two public rights. Thes^ mny he 
completed either by resignatian or by confirmatioii. 
If» therefore, one of them stand on a charter of 
resignation and sasine, and the other on a chaiv 
ter of confirmation, if the sasine on th^ diarter 
of resignation be prior in time, the public right 
secured by the charter of resignation and sasine 
will be preferable* But, suppose the infeftment 
confirmed to be first in date, and that, before it 
has been confirmed, a charter of resignation haa 
been granted by the superior, on which infeftment 
has followed before the date of the charter of oon^ 
firmation, the sasine on the charter of resignation 



srer, with regard to the retrospective operation of a confinnation of 
fhe^seUef *8 owD,title> and it« accreacence to ioten^ediate Gonfinnatioiit 
has been questioned and decided in a reoent case. In that ^soj a pror 
prietor infeft on a precept of sasine in fi disposition with a holding # 
me only, and whose infeftment waa unconfirmed, granted, two heri* 
table securities over his prqperty^ also to be holden of his superior* 
The creditors in those two securitiea were infeft in tt^ order in which 
the bonds were granted ; and the creditor lat| inf^^t afterwards ob» 
taincd frpn^ the auperior a confirmation of his own right, ci^ly^ 
Thereafter the other erediter, whose infeftmepit niaatbe prior one fAfP 
obtained a charter of confirmation from the s^peri^ confirming in 
the Slime deed the creditor*s own sasine* and the sas^n^ pf the eomowm 
author of both the creditors. The question mwxl wwi, wb»tikst,^ 
first or the second infeftment in security, w«s pre^enblei «nd alter 
full aigument and ddiberation* the Court held that the ctate^ of the 
eonfirmations of the infeftmenta in security aflft)9dod ^e ariteKion of 
preference ; and hence that the creditor lest infi^t, buf whohfd g^t th# 
first confirmation was preferable j seeing that the coi^matiop of the 
eomroon debtor's own sasme* although posterior in date to the confijr^Mir* 
tion of the second creditor's sasine, must be held in law toaecreaoe tpb 
and validate the prior confirmation in favour of tha^creditoi^ Hemdefn 
son agninst Campbell, 3th July, 1S91, Fac. OoU. Shaw*sC#ee«»/i^L L 
p. 103. See also the old case of Campbell againtt Iiady KilchMtau, l^lh 
Jan. 1668, Mor. p. 130S, 3008 and 301«, in frhic^ a similtie pKMW^ 
was recognised. — ^Enixoa. 



will be preferable, because, until coafir mati<m, the sa^- 
sine on the public ri^t gives no perfect right ; and 
although a confinnation draws back to the date of 
the sasine, that is only where there is no mid-im* 
^diment. But the sasine on the charter of resig- 
nation, in the case supposed, will be held to be a 
mid-impedimenty and so interrupt the retrospective 
operation of the confirmation. 

This is the doctrine of confirmation, when applied 
to public rightSr ^^ explained by Erskine ; but it is 
inapplicable to the confirmation of a sasine follow- 
ing on a disposition with a double manner of hold- 
ing; aa is obvious from what has been already 
said of the history of that deed. The sasine in such 
a deed is first of all base, — it is then public, with- 
out losing > the character and . property of a base 
right, — and thus the sasine, or the diligence of cre- 
ditorS| which occurs between the date of the sasine 
on the disposition with a double manner of holding 
and the confirmation, do not prove a mid-impedi- 
ment, so as to prevent the effect of the confirmation^ 
or its drawing back to the date of the sasine. 
This was settled in the case of Stewart against 
Campbell, cited above,^ where the heritable security 
of one party cmisisted of a sasine and charter of 
confirmation, between the date of which sasine and 
the confirmation a second heritable right had been 
granted to another party, whicl]wwas completed by 
a charter of resignation and sasine ; which must 
have operated as a mid-impediment, had such a 

1 Stewart against Campbell, 1-74) Jan. 1788. F. C. Mor. ^i26, 
mpra p. 253. Set alto n<d€^ p. 299. 
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principle been admitted in judging of a confirmatioik 
proceeding on a disposition, with an obligation to 
itifeft the disponee by a double manner of holding.* 

, * The doctriue in the text is not supported hy the decision in th» 
case of Stewart against Campbell^ referred to. In that case the que»* 
don raised was, whether an heritable office was transmissible by bas€ 
infeftment, to the effect of vesting the disfionee with a lig^t to the 
profits of the office. The point was tried in a process of multiple- 
poinding, in which the profits of the office were the fund in medio* 
The first claimant produced, as his title to the fUnd, a disposition 
containing procuratory and precept, with an infeftmeDt on Uie precept 
confirmed by the superior. The second claimant also produced a dis« 
position to the same office, on the procuratory in which disposition he 
had resigned^ and obtained a Crown-charter of resignation on which he 
had taken infeftment But although the CxowB-eharter and infeft* 
ment were prior in date to the cot^fimuUion of the first claimants hate 
infeftment, they Y9ere posterior in date to that infejiment; and hence, 
if such an office were transmissible by base infeftment, the first claim- 
ant's sasine on the precept in his disposition, without any confirmation. 
Tested him with a good base right to the office. The Court held, that 
the office in question b^ing a feudal subject in commercio, was trans- 
roissible by base infeftment, and accordingly preferred the first claim- 
ant to the fund iVt medio. Upon feudal prineiples this was the inevi- 
table result of holding the office to be so transmissible. But the doo« 
trine in the text, that where a base infeftment has been taken on the 
precept in a disposition with a double manner of holding, no mid-im- 
pediment will prevent the retrospective operation of a subsequent con- 
firmation of such base infeftment, is not only unsupported by the 
above decision, but appears, besides, to be irreconcilable with feudal 
principle. In the supposed case of two dispositions of the same sub- 
ject being granted to different disponees, there seems indeed to be 
little doubt, that, if after the first disponee had taken a base infeft- 
ment oil the precept in his disposition, the other disponee were to re- 
sign on the procuratory in his, and to obtain a charter of resignation^ 
infeftment on that charter, although it would not vest the second dis- 
ponee with the property, or dominium utile, carried by the first dis- 
ponee's base infeftment, would nevertheless vest the second disponee 
with the superiority, or dominium directum, thereby rendering tlie 
second disponee the feudal superior of the first, and thus efiectually 
creating a mid-impediment to the retrospective operation of any sub- 
sequent charter of confirmation by the superior o£ the original dispo- 
ntr, by whom the double rights were granted. — EniTOs. 
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As the confirmation of an infeftment with a double 
manner of holding draws back to the date, of the sa^ 
sine confirmed, the confirmation may be procured 
by the heir as well as by the ancestor in whose fa« 
Vbur the infeftment has been taken. In the case in 
which this was decided, a party had applied to be 
enrolled as a freeholder, as apparent heir to his fa«r 
ther, although his fkther had been infeft only on a 
disposition of sale ; and a Crown-charter of confir- 
mation of that infeftment was not taken till after 
his death. The Court were of opinion that the step 
was perfectly regular, and . that the confirmation 
drew back to the date of the infeftment confirmed.! 

S. Of the union of the charter of resign 

NATION AND THE CHARTER OF CONFIRMATION.-* 

It may be necessary, in many cases, to unite the char- 
ters of resignation and of confirmation. Thus, a per- 
son who lias been infeft base, that is, who has taken 
infeftment on the indefinite precept of sasine in the 
disposition of sale, when he sells, invariably inserts a 

^ M'Dotwall agaifut Hamilton, 19th Jan. 1793, F. C. Mor. 8807. 
It may be observed, however, that this is 9l tingle decision, in an elec- 
tion questicm, and perhaps not aHogeiher reeonciUble with feudal 
prindpJe. When a peraou dies base infeft in & Crown vassalage, the 
usual method is for the heir to^sxpede a general service by which he 
acquires a right to the unexecuted procuratory of resignation : where- 
upon he expedes a charter of resignation and takes infeftment. He 
then gnnlB a precept of cUir^ constat in his own favour as heir to hia 
ancestor in the bf»e right; and being infeft on the precept of clare 
constat he resigtis ad remanentiam in his own hands in order to eonso« 
Mate the property and superiority. But the mode sanctioned by 
the dedsiou in tbd text ia different; and the charter of confirmation 
approved of in that case seems liable to the objection that it was grant- 
ed either to a deceased party, or to a party who had shown no title to 
connect himself with the deceased.— Editor. 
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procuratory of resignation in fais disposition 'to the 
purchaser. But the seller, being infeft only oi| the 
precept, with no confirmation, holds of the formpr sel- 
ler, and not of that seller's superior : nor can he hoUL 
of him until the disposition, and the sasine following 
on it, shall have been confirmed. After this confirma* 
tion, however^ he holds of the seller's superior, and isi 
in Htuh to grant a procuratory of resignation to the 
new purchaser, on which that purchaser jmay enter 
with the superior. For example^ A, holding of the 
Crown, sells to B, with a* double manner of holding, 
and grants a procuratory of resignation and precept 
of sasine : on this precept B is iufeft, and sells to 
C, granting both a procuratory and precept, with 
an obligation to infeft C by a double maimer of 
holding : were C to procure, a Crown-charter of re^ 
signation, by resigning on B's procuratory^ the 
charter would be good for nothing, because B, uq- 
der his infeftment, held only of A, and had no right 
to resign in the hands of the Crown in favour of C. 
But then a confirmation of the disposition by A to 
B, and of B's sasine, makes B hold of the Crown ; and 
validates his procuratory, although granted before his 
holding of the Crown was completed ; and this gi ve^ 
effect to the Crown-charter of resignation'in favour 
of C. It is thus obvious that the union of th^ charter 
of confirmation and the charter of resignation is ca- 
pable of making a complete charter of resignatiotl 
in favour of C ; and, therefore, in such a case» there 
is a charter of confirmation of . A's disposition to B^ 
and of B's infeftment ; and then a resignaticm 1h 
favour of C on B's procuratory of resignation, \fhidh 
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beeomes lite warrant of an effectual charter of resig- 
Bation in favour of C.^ 

It is thus that the two charters become united ; 
and it is proper now to attend to certain points con^ 
nected with these charters by progress. 

^ Confii]|uUi«n la one of the most xHrdkiary methoiU of completing 
a purchase's title; yot where the progress is intricate, unless 
particular attention be paid to the state of the titles, serious mis- 
takes niay be committed. The case supponed in the Uxt suggests 
another which has been sometimes put as a lesson to oonveyeneen, of 
the danger of inattention or carelessness in the discharge of this part 
of their professional duty. Suppose, as in the case in the text, that 
A, who stands pabHely tnfeft in lands hblden of the Crown, dispones 
to Bj who takes infeftment on A's precept, that B then dispones to C« 
by a disposition containing procuratory and precept; and that C ap« 
plies for a charter from the Crown which is thus expede. Resigna* 
Hon is made on tlie procuratory in A*s disposition to'B, whidi re* 
miwied Bl91 uotxccttted^ and B*a base inibftment i» coiiflrmed. On 
feudal principles it has been said this charter would be void ; because 
the confirmation of B's base infeftment rendered it public from the 
date of the sasine confirmed, and thus totally divested A, both of 
property and superiority ; and consequently left nothing to be resign- 
td on his procuratory. In the case supposed, the proper mode of com- 
pleting C's title by confirmation, according to the rule laid down in the 
Juridical Styles, should be to infeft C upon the precept in B*8 dispo- 
sition, and Uien by a charter of confirmation to confirm the two dia« 
positions and the two sasines. When again, the di^nee wishes to 
obtain confirmations of intermediate base rights, and to resign on the 
procuratory of his immediate author, so as to complete a public right 
in his'own person by resignation, care must be taken, according to the 
same authority> that the confirmation ends by confirming the sasine 
in favour of the disponee's author, on whose procuratory tbe resigna- 
tion is intended to be made ; since by confirming the disponee*s own 
ba^e sasine on his author's precept, as in the case just supposed, the 
dlsponee's right is rendered pubL'c by confirmation^ and his authoc*a 
procuratory thereby rendered useless and inept, as the warrant of a 
resignation; See Juridical Styles, voL i. p» 463, Sd Edit^ ^ 

But although such b^s been hitherto the received rule of practice 
^ recent election case rien4ers it doubtful how far the legal doctrine on 
Whichthe rule rests is correct. In the case of Stewart agi§ifiii Earl of 
Fife and others, 90th Feb. 1887, Fac. Coll. No. 74 and Shaw and Dun^ 
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I. As charters hy progress are inteuded to traaa- 
mit, Jrom one proprietor tp anotker, the rigki 
constituted by the original charter^ these charters 
ought to contain evideqce of the regulairity of the 
title. This is done in the charter of resignation. ' 
by a careful detail in the guaquidem clause, of the 
progress from the person last feudally vested, and 
upon whose procuratory the resignation has been 
made* In the charter oi confirmation, again, the 
confirmation renders the right public, only where 
the disposition confirmed authorises a holding a se 
of the granter, or as is more usual, autbgrize^ a 
holding either a se vel de se. It is therefore ma* 
terial, in narrating the disposition confirmed, to 
state whether it containa , an obligajtion by tha 
granter to infeft the receiver by a double sian-^ 

lop, one of the points decided by the Court wasj^ that although a dis^ 
position containing procuratory and precept^ on the precept in which iu- 
feftment has been taken^ be confirmed by a charter of confirmation^ 
combined with a charter of resignation, yet it. is still competent to 
take sasine on the precept in the charter of resignation, notwitb-i 
standing the confirmation of the disponee^s previous sasine. The 
objection in this case to the sasine which had been taken on the 
precept in the charter of resignation- was, that the confirmation of the 
disponee^s base sasine had already rendered his right public, and left 
tiothing to be carried by the sasine on the charter of resignation. But 
the Court held unanimously that the disponee being entitled to com- 
plete his title either by resignation or confirmation, '' the one without 
prejudice to the other/* he mighty if he chose, ah majorem cautelam, 
proceed in both ways ; the one not being inconsistent with or destruc- 
tive of the other. It may be observed, however, that although the 
Court were unanimous in this opinion, there were several other points 
in the case, and the claim of enrolment watf ultimately r^ected on a 
different ground. See also Qampbell agaiiist Haldane, 4th Jan. 
1754, Monboddo, Brown^s Supplement, Vol. V. p. S09. Elchies, un. 
der the name Cunningham, voce Member of Parliament, No. 61, and 
Notes, p. 282.— Editor. 
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net of holding. IVia bjr^an ^^bftiil4o'a tft these 
points thiit the charter. .hgr::^CQgr8i9 isirepderod 
capable of establishing the regulemt^ e£.|;he pities j 
at the same time, a conveyanoef,. in* .efrfttoiniiig'A 
progress, ought never to trust to :tim. recitel .con» 
tained in these deeds, but to exaqiioe the deeds 
themselves. 

S. Where there are conditions, in the original 
charter, it will be necessary, in renev^ing t^^ invesr 
titure, to insert them verbatim in the -charters by 
progress ; and the rule of construction is, where the 
original charter and charter bjr progress differ in 
the conditions, that the matter . is ifegtU^d by the 
<>riginal charter. In the StyferBpok there is an 
example of a charter of confirmation, showing in 
what, manfier the changes that may take place in a 
charter by progress are introduced ; and where, in 
place of narrating the conditions as part of the deed 
confirmed, they are introduced as conditions with 
which the deed is burdened.^ 

8. It often happens, in renewing charters to. vas- 
sals or purchasers, that more than one parcel of 
land is conveyed by the charter .by progr^s. The 
lands of A, for example, have been originally feue4 
to one vassal, and the lands of B to another; 
but thc^y have come at last into the person of on^ 
proprietor, and he is to receive a charter of resig- 
nation or of confirmatiout in which both parcels 
are to be included. It will be recollected that, as 
long as they stand on their original titles, they are 
separate feus ; and it is in the power of the super- 
ior to dispose of the superiority of each separate^- 

^ See BelCi Farm of Deeds, yd. i. p. 196, et seq. Third Editixm. 
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fy. Bit when tknf ofe nnitod^ and become one feii» 
the eaperier cannot separate the raperiovltieey nor 
multiply superittm 4m hie Taasal. For each an 
QOioh win prevent the superior fmm afterwards se^ 
parating th^ti ; even although he should be isi 
drciimstances to prove that the proposed sepaiationa 
of superiority were supported by the natuM of 
the original feos. In one case the Omrt would not 
allow a proof to establish that fact. ^ A superior, 
therefore^ who unites, in a charter by progress, 
different parcels fened out in separate original diar- 
ters, ought tojnsert a clause, res^ving to hims^ 
a power at all times to separate the superiorities in 
the same manner in which they were original^ ae- 
parated; and the separate nature of the wiginal 
parcels ought to be expressed, so as to render any 
future proof <m the subject unnecessary, 

4. It 18 also proper that the conveyancer, who 
acts for the superior, in the renewal of the vassal's 
right, should settle all preceding fen-dnties and 
fmblic burdens. For it has been h^d that a diar- 
ter of confirmation of a dispodtion 1^ the last vas- 
sal to his apparent heir, implied a discharge of all 
former feu-duties.* But, in the case of a sale, 
where the superior enters the purchaser under the 
statute, and not voluntarily, the renewal of theright 
in the disponee, does not seem sufficient to djNh 
diarge the superior's claims agamst the fermer 
vassal* 



1 Dnke of Montxofe againsi Cdlqiiboiin> Jan. Sl^ 1781. Fae. OoB. 
Mor. 8882* 
* Gibmm Mgainst &eo^ Feb. 2, 17$9, Kilk. Mor. 6500. 
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4. Of the CBOWN*cHAftTBB OOP JassraKATioitf 
AND CONFIRM ATiOK.*~The terns of the charte»i^ 
where the Crown is superkr; and where a subject is 
superior, are nearly similar. Their effect is almost 
the same ; the onljr <BiferdiitiD being* ttiat which arises 
from the partial exsimination to which the Grown- 
charter is subjeicted in passing the Reals. The dauiea 
examined by the Baron reviser, in behalf of his Ma« 
jesty, are the dispositive diause, in which the subjecta 
sx described, by which every attempt to enlarge a 
grant impro^rly is avoids ; aiAKiheredrfeftdb^wKiDh 
specifies the return or services rendered by the vassaL 
The odier clauses are clauses of form, and although 
expressions may be introduced into such dauses, in*' 
consisteiit with the terms of the dispositive olauset 
such expressions will neither limit nor enlai^e the 
grant as described in the dispositive clause of the 
Crown*chart^. In the charter by a subject again, 
every piart of which tibe-^g^nter is understood to 
have examined, the result wiH be difibrent. 

The Bardns, in sup^irftiteiiding the entriei^ of 
Crown vassals, act not as judgei^, but ministerially 
as the commissioners of the Crown, under a special 
commission; whifeh defines their power. Their 
duty is similar to that exercised by the commission-i 
ers of a noblamm, or landed proprietor; and the 
Signature which "they aMfaoriEe, as the foundation 
of the Royal grAnt, in in effect nothing more than 
a memorandum of the terms in which the future 
charter i$ to be expede. 

The Barons, therefore, in no shape decide m tjb« 

» 

effect of the rights they authorise to be granted; 
nor do they prefer or postpone those rights. Were 
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they to act' odierwise aadto attempt to prefer one 
right to andther, aa application would be competent 
to the Court of Session ; c^ which there is an old ex- 
ample, in a case in which the Barons endeavoured to 
prefer one party to another,]^ retarding a right. But 
the Court of Session held that. the Barons were not 
entitled to act judicially « but merely as the commis* 
sioners of the CroWn, for entering vassals, in the 
same way, and with no greater authority, than the 
commissioners of any nobleman in regard to his ca- 
sualties ; and on that ground preferred the party 
with the Signature first in date. ^ 

The Barons, therefore, . as the . commissiQuers of 
the Crown, authorize the renewal of the rights in 
favour of heirs, and give entries to putchataers, vo- 
luntary or judicial, and to creditors. But wherever 
there is a clause of fwvodamua, or the constitution 
of a barony, or burgh of barqny, the grant must 
be superscribed by his Majesty, upon the report 
of the Lords of the Treasury, proceeding, if neces- 
sary, on the opinion of the Lord. Ch|ef-Baron and 
Barons of Exchequer. 

In the common case, then, the authority of the 
Barons is. given in the form of a Signature, sub- 
scribed by them, and further authenticated by the 
cachet, which is a /ac simile of his Majesty's su- 
perscription» placed at the head pf thie Signature^ 
where formerly his Majesty wa^ ipuse toauperscribe. 

i Viscount Teviot against the Earl of Linlithgow, Feb. 12, 1697. 
Fount. L p, 767. Mor. 5110. And in a recent dbse in which the 
Barons refiued to interfere with the progrete of a Sfgnature, the Conrt 
of Sesaioi), on the application of the party interested to prevent the 
passing of the Crown-charter, granted'an interdict against the passing 
of the Signature in E&chequer ;-^Dickson dgatnsf Hotchkis and Tyt^ 
ler, 6th March 1815. Fac. ColL-^Bnijom, 
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The foirm of the Signature, and the manner of 
passing it, is explained in the StylC'-Book, to which 
Teference is made, where th^ whole form of the pro- 
ceedings will be found. ^ It will be obvious, from 
:these farms, that the Signature of itself is not obli* 
gatorjr ; that it is merely the warrant of the Pre« 
icept under the signet ; which Precept, by statute 
49» Geo. III. c. 42, $ 13, is. the onlf legal warrant 
to the Director of Chancery to make out the char- 
ter, and to obtain the great seal to be appended. 
But this Signature, after receiving the subscriptions 
of the barons, and becoming the warrant of the 
Precept under the Signet, ought to be strictly ad- 
hered to by the Writer to the Signet employed to 
expede the* charter. The impropriety of a depar- 
ture from this rule is illustrated by a reported case. 
In this case, the late G^rge Graham had purchased 
the estate of Kinross ; the chief value of which con- 
sisted in the political influence attached to it, and the 
number of votes which at that time it was in the 
power of the proprietor to make. In preparing the 
Signature of sale in favour of Graham, the descrip- 
tion of the lands was taken from the old Crown- 
charters, where their general names were given, 
without mentioning the component parts of which 
the estate consisted, and which it was important to 
describe, with a view to the ulterior proceedings in 
contemplation. It afterwards occurred to those 
acting for Graham, that it would facilitate matters^ 
if, instead of the descriptions in the Signature, by 

« 

^ ^£eW» Farm of Deeds, vol. i. p. 235, ei iteq, Sd» edit. Juridical 
Siyke, voL i. p. 4^0^551, ^ edit. 
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the gernnlmaoe^BB ccntmned in the asoent fiOes, 
the component partfof the diffierent portSona^ irare 
more partienlarly specified* This was accordingljr 
done in the Precept under the Signet : subjoined to 
the general name of the knd, were added the names 
of the parcels comprehended uader that general 
name* The explanation was perfectlj correct; 
that is, ail libe subdivisions were quite consistent 
with the fact ; but the impropriety consisted in the 
Writer to the Signet ahecing in the slightesit 
degree the warrant committed to his charge hy 
the Barons, and intended to authorize a dbarter 
precisely in the terms contained in the Signature* 
Jn the case^ as rqiorted in the Faculty CalkC' 
tum^ the freedom used with the Precept is very 
Jiigfaly and very justly censured ; but as the olgeo- 
tion had not be«n stated to the freeholders, the 
Court of Session, as a Court of review of the pro- 
ceedings of the freeholders^ in this case could not 
competently decide on the merits of the objection. 

It is needless to say that the practice followed in 
this case was unauthorized, and of a nature that led 
io very serious evils, however fair and honest the 
intention may have been* The proper mode of ao- 
complishing the object would have been to make the 
additions to the description of the lands in the Signa*- 
ture^ confining the whole witibun the ancient genei- 
ral names, and producing, to the Baron reviseiv evi- ^ 
dence to prove that the division made by the. new 
description constituted truly part of the lands ge* 
nerally described. 

The only other thing that seems peculiar to th6 
Crown-charter is the clause of union, by which lands 
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lying aepanite mid disjoimed may be united^ to the 
effect of malkiiiji^ one sasinei taken by delivery 
of terth and sUme^ eerve for all the parts, how- 
. e^r muck locally separated. This power of union 
is possessed by tibi$ Crown only ; and the terms in 
which the clause of union is expressed will affect 
ihe form of givii^ inftftment. The clause may au- 
thorf M infeftment to be taken at the manor^^ace 
ibr aU the parcds of which the estate consists ; or 
that infeftment may \A declared to be effectual for 
ill! tir any pdatrt of the estate. Or it may be still 
difiezfently expressed i it may declare that an infeft- 
ment taken at l^e mancAr-place, or at any other 
place on the lands, shall be sufficient for the whole 
or for any part thereof. 

It is obviotis, that the mOre generally the clause 
is exprefesM, by declaring that the infeftment, 
whether taken at the manor^place^ or on any other 
pert of the estate, shall suffice for the whole, or for 
any part of the lands contained in the charter^ the 
less objecfionahle must it be ; and, in election ques- 
tions, where every point is often very keenly disputed, 
Mv^ral cases have occurred in which the effect of 
this clause has been judged of and decided* 

Thus; in one case, the clause was expressed in 
these terms : ** Quod unica aasina, per diet. OuUel- 
'*' raurar, Comitem Panmure^ ejusijue praediet. super 
** aliqua parte fund. diet, terrarum nunc et omni 
*^ tempore futuro per traditionem terras et lapidis 
^ fundi earundem absque uUo alio symbolo, suffi- 
" ciens erit pro integris terris^ baroniis, molendinis, 
^ deciniis, placationibus, sdiisque supra script, cum, 
'< pertinen. vel quavis earundem parte non obstan. 
** quod discontigue jacent.*" Under this clause thir* 

5 
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teen different infeftments were taken; and the 
question raised was^ Whether this clause of union 
authorized an infeftment taken on one part of the 
estate for separate parcels of land ? It was admit- 
ted that the clause was sufficient to entitle the Earl 
of Panmure to take infeftment on any part of the 
estate for the whole. But it was denied that the 
union was thereby extended to iall parts of the es- 
tate, when it came to be divided amongst different 
proprietors. The C!ourt of Session sustained the 
objection. But in the House of Lords that judg- 
ment was reversed ; and the judgment of the House 
of Lords has regulated the matter ever since. ^ 
In another case, the clause of union bore, *^ Quod 
unica sasina nunc et in ullo tempore futuro capi« 
enda per diet. Dominum Archibaldum Edmon- 
*' ston ejusque, predict, apud manerei locum de 
** Kilsyth, sen super solo cujusvis partis terrarum 
** inibi disposit. per traditiohem terrae et lapidis so- 
** lummodo, sine quovis alio symbolo est et erit suf« 
" ficiens sasina pro diet, totis terris aliisque inibi 
^ disposit. cum pertinen. et pro omni parte earun- 
*< dum non obi^tan.'* &e. It was maintained that 
this was an authority for a sasine of the whole 
lands, but could not be the warrant of a sasine in 
part of the lands, imless these words had been 
added, " vel quavis parte earundem.* To which it 
was answered, that the warrant to give infeftment 
** pro did. totis terris aliisque, et pro omni parte 
•* earundem,*' was intended to meet that very ob- 

^ Skene o^tful OgUvy, 19th Januftry, l7iS8, and Hoaae of Lords, 
4tlr Ifaidi, 17«S. Mor. jp. 87M< 
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jectioo, and to render the clause of union a 'warrant 
not only for an infeftinent in the whole, but for 
giving infeftment in any part of the lands ; and so 
the Court found. * 

In the Style^Book the form of the Crown-charter, 
and of the sasine following on it, will be found. ' 

5, Of the entry with the Superior. — Prior to the 
20, George II. c. 50, a purchaser had no direct 
means of forcing an entry from the superior of the 
seller ; though indirectly, by means of the Act M«69i 
the entry was, in the common case, obtained \vi(h-e 
out difficulty. 

By the statute 20, George II. c. 50, it is enacted, 
that a purchaser producing a conveyance, with a 
procuratory of resignation, shall be entitled to force 
an entry from the superior.' This is done by an 

* Edmonstone against Morehead^ 9tb Dec. 1700, Mor. p. 8633 aud 
6793. See also BeH'i Election Law, p. 256, in Note. And see this 
subject of Union more fully explained, with references .to all the ad- 
judged cases, supra, p. 200, in Note, — ^Editgu* 

* See BeWs Formn of Deeds, vol. i. p. 282, et seq, 3d edit. 

3 By the 12th section of this statute it is enacted, " That whereas 
'' the methods of procuring entry by heirs, or singular successors, or 
purchasers of land in Scotland, that lire held of subjects superior, 
heretofore practised, are tedious and expensive, it shall and may be 
competent for any person, who shali bis duly served and retoured 
heir to any of his predecessors in atiy lands or heritages in Scotland, 
and to any person who shaU- purchase or acquire such lands or 
heritages from the former pioprietor or vassal, who was duly vested 
** amd seased therein, and who shaU obtain from such vender or for- 
" mer proprietor a disposition or conveyance containing a procuratory 
" of resignation in favour of such purchaser or disponoe, to apply to 
" the Ordinary on the Bills in the Court of Session, praying a warrant 
" for letters of homing, to- charge the superior, of whom such lands 
^' or heriuges were re^ctively held, to receive or grant new infeft* 
** ment to such heir or purchaser respectively ; and, upon production 
^' to the Lords of Session of a special retour^ of the petitioner or pitrty 

X 
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application to the Lord Ordinary on the Bills^ who 
grants warrant for letiecs of homing to diBtg^ the 
anperior to enter the porchasen ' 

The forms of the letters of homingt and of the 
diarge and proceedings following thereon, will be 
found in the Style-Book ; and as the statute pro- 
vides only for the case of an entry by resignation, 
this manner of entry is the only form by which the 

** applying^ in any such lands, or of a disposition or conveyance^ 
" bearing a procuratory of resignation in favour of such petitioner^ 
'* it shall and may be lawful to grant warrant for letters of horning, 
** on fifteen days, to charge the superior or superiors in the lands con- 
*^ tainedin such special retour or procuratory of resignation, to receive 
" or grant new infeftraent to such heir, purchaser, or disponee re- 
'' spectively." And by section ISth it is provided, that no superior 
thall be bound to give obedience, &c., without a tender " of audi fees 
'^ and casualties as he is by law entitled to receive upon entry of such 
** heir or purchaser." 

1 It is proper to attend to the distinction between a charge under 
the Act SO, Geo. II. c. 50, and the chaige (sometimes confounded 
with it in practice) given to euperiors generally in virtue of the Ad 
54, Geo. III. & 137, § 11, for the purpose of making an adjudication 
effectual. The homing under the fScmner statute is a horning direct- 
ed against the superior nominaiim, charging him adjudum prasian" 
dum, and if he disobey the charge he may be denounced and incarce- 
rated on a caption. The other horning, again, is properly a homing 
iigainst superiors, executed edictally and generally, and incapable of 
warranting farther exeention. It must also be registered in the re* 
gister of Abbreviates of Adjudications, which the homing under 
SO, Geo. II. c. 60, need not be ; although^ through ignorance, it is 
sometimes so recorded. It may be flurther observed on this subject, 
that before a superior can give an entry, his own title to the superior 
rity must be completed; and where his title is not complete, thevaa* 
sal may, in virtue of the statute 1474, e. 68, diaige the superior to 
enter with bis superior within forty days, under oertification that if 
he fail so to enter, he shall forfeit the liferent oi the superiority ; and 
the next higher superior may be charged to receive the sab^vassai 
under a similar certification : and so on upwania to the King, who 
never refuses to enter any vassal who can show a pnqper title.-^ 
HmToa. 
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suporior caa be foreed tQ rw^Ue ^ piqrch^er. But, 
in coBsequeiice of thQ prfictic^ mtroduced hy the 
^ct 1469, no superior now thi^l^ of objec^iug to 
give an entry by conlirmation j Qp (be contrary* 
that mode of entry U mov^ common in practice 
than the entry by a charter of r^igaatipn. 

Where, therefore, the superior ia himself ^ntar- 
fid, he either agrees at once to give the entry^ i|i 
the manner required by the purchaser ; or, .should 
he have any ground on whicb ha thinks it prur 
dent to refuse the entry, the statute provides (§ 13) 
^ that the superior may show cause, by offering ^ 
^ bill of suspension to the Court of Session, in th^ 
** usual manner." The purchaser in such a case wiU 
give the superior a charge as directed by the statute ; 
which charge the superior will suspend^ and so 
bring the point to issue. It seems proper, in con^- 
nexion with this subject, to attend to the grounds 
on which a superior will he entitled to refuse an 
entry. 

It is not competent, even to* a superior who 
claims a right of property in the subject over which 
a title is to be completed, or who ha^ attached tb^ 
property by diligence, or who claims a right of 
servitude over it, to refuse to enter a purchaser ; 
and that ev^Ei although the superior m^ans after*? 
wards to dispute the title ; and although a renewal 
of a title xojaiy be founded pn as a waiver of his ob- 
jections. In auch cases, hQweyer* I4ie Court hold 
that the superior's right is not jMfeJudieed by the 
entry which he is thus constrained to give. 

Thus, a superior, who claimed a fight of pro- 
perty in a aubgeet held of himself, refuaad Co gi ve an 
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entry. The Court, however, found that the superior 

was. boitnd to give an entry, but they at the same 

4 time declared, in their judgment, that the entry 

should in no shape prejudge the claim of the su- 
perior.' There is, however, a case more directly 
applicable to the present subject, in which a supe- 
rior's confirmation of an absolute disposition, was 
not held to have extinguished a right of reversioa 
at that time standing in his own person. * 80 also 
it has been found that a charter of confirmation 
glinted to a new vassal, does not prejudge the supe* 
rior as creditor to the former vassal, in reducing the 
disposition in favour of the new vassal ex eapUe 
inhihitionis. ^ 

The cases cited are strong examples of a claim 
of property in the superior being held unaflRscted 
by his renewing a title ; and the same rule holds 

' Town of Edinburgh against Logan^ Slst December^ 1626, 3urie, 
Mor. p. 15,064. Scott against Elliot, 11th March, 1636, Durie, Mor, 
p. 15,064. Seaton against Hume, 13th July, 1627, Sputiswood, Mor. 
p. 15,065. Peebles against Lord Ross, 23d January, 1630, Durie, 
Mor. p. 15,019. Menzies against Laird of Glenorchy, 28th June, 
1672, Stair, Mor. p. 15,067. 

' Bishop of Glasgow against Mauld, 20th March, 1635, Durie,, 
Ji/lor. p. 6516. The circumstances of this case were these : The Earl of 
Crawfurd conveyed the lands of Guildlee to James Durham ; who, 
by a separate deed, gave a right of reversion to the Earl, and then 
conveyed the lands irredeemably to Mauld. The irredeemable dispor 
sition in favour of Mauld was confirmed by the Earl of Crawfurd, in 
whom the right of reversion at that time stood. This right of re- 
demption came afterwards, into the person of the Bishop of Glasgow, 
wh6 brought a reduction against Mauld. Mauld's defence was,, 
' that the right of redemption was discharged by the Earl's confirma- 
tion of the absolute right. But the Lords found that the right of 
reversion was entire and unprejudged by the confirmation. 

> Lord Forbes against Garrioch, |<fov. 28, |67S« Qosfor4n M(n:, 
6517. 
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where the superior's claim is no more than a right 
of servitude, which, being weaker, might be sup* 
posed more easily affected. ^ 

The^e cases prove sufficiently that the superior,. 
in renewing an entry, does not destroy any right 
or interest he may have in the subject in which an 
entry is Mo be given* This was the rule in the above 
<^e8, even where the entries of singular successors 
were voluntary (the superior at that time being 
under no obligation to enter a singular successor) ; 
whereas now, as the law stands, he may be . forced 
to give the entry, and must be understood as acting 
in all cases in compliance with the statute* 

It is obvious, therefdre, that a superior ought not 
to refuse an entry. But it is certainly the duty of 
his agent to insert a clause reserving the superior's 
claim entire ; and, should such a clause be objected 
to by the vassal^ to suspend the chaige to give the 
entry, to the effect of having, his right to insert the 
condition established. On the other hand, the pur- 
chaser's agent ought not to reject a clause, expressed 
in such a manner as to keep matters entire on either 
side ; for that is the sole effect of such a clause. 

The demand of entry-money by the superior is 
no part of the. feudal casualties. Prior, indeed, to 
the middle of the. last century, the superior could 
not be compelled to enter a purchaser as such ; and, 
therefore, the entry money paid to the superior by 
the purchaser was at that time the price at which 
the superior was willing to give an entry ; and re- 



} Johnston against Magistrates of Bdinburgb^ July S, ieS6. Mor. 
IS66. 
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gulated^ of course^ hy the facility with which the 
object might have been attained indirectly. 

At that time, when a purchaser ccmld not agfee 
with the seller's superior^ he re^rted to the statute 
1469^ c« 37, enacted fot the benefit Of adjudgir^ 
which provided thai " the oV^tlord sail receive the 
'' ereditof) or anie nthel* buyer, tenns^nfc till hino, 
'' payand to th^e overiord a ^len tnaill at tfafe land 
<« is set for the time." In order to eiitlti^ himfi^^ 
to the benefit of this statute^ the purchaser ob- 
tained from the teller a trust-bobd, on which he 
led an adjudieation of thtd estate ; and in the cba*^ 
racter of adjudger^ he was enabled to compel the 
superior to grant that entry which^ in the cbanc- 
ter of purchaser, the superior had refused to give 
hinu This entry the superior, in obedience to the 
sitatute, was bound to give, on payment of a year's 
rent of the estate ; subject to certain modifications 
mtroduced by practice. 

• Matters were in this situation 4t the date of the 
Act 20, George II. c. 50, when the power of refus- 
ing an entry to a purchaser w^s taisen away« The 
only «ituMion ia which, legally spe^ldng^ a superior 
was entitled to idemand entry-money, was on the 
entry of an adjudger; but as tb0 statute <1469) 
under which that Tigbt stood, liad beoonaie the 
foundation of a prBXHcB^ from the teiy date of die 
statute^ by which a superior^ on the entry of a 
purchastN*, had heoorae entitled to a certain entry** 
money^ regulated by the liniversal preotice of the 
kingdom, it appeared to the legislature unjust, 
when the fenp^ior was d^riired c^ the power of 
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rejecting purchasers, to deprive him of that casu* 
alty which practice had established in his favour. 
Accordingly, the Act 20, Geo. IL c. 50, §12 and 
13, where it enacts, that the superior shall be 
bound to receive purchasers, declares^ ** That no 
superior jsihall be obliged to give obedience to 
sudi charge, unless the charger, at the same 
^ time, shall pay or tender to him such fees or 
« casualties as he is by law eMitled to receive upon 
<< the entry of such heir or purehiaser/' But &r 
this qualifikration, the superior must have given an 
entry to a purdiaser, without being entitled to any 
entry-money. It is .equally deer that the statute 
refers to nospedfic demand, similar to what is. con* 
tained in the Act 1469 (a year's rent, as the lands 
may yield for the time), but simply entitles the 
superior to the fees or casualties to which, by law, 
he has a right. The reference is tiius to the prac* 
tice which had been established on this point, from 
the date of the Act 1469, or at least to such prao* 
tice as at the date of the statute ^, Geo. II. it was 
possible to establish by evidence. 

It seems to follow as a necessary consequence, that 
when, in virtue of the statute 80, Oeo. IL the supe« 
nor made a claim for the entry*m(mey to which, by 
law, he was entitled dn the entry of a purduuier, he 
had nothing to which it was possible to refer as the 
regulator of his claim but the practice of the ooua- 
try. He could not refer to the rule of the Act 1469. 
The practice to which that rule gave rise was ail that 
was in contemplation in passing the Act of Geo. II.; 
and therefore^ when the question oame h^ore the 
Court, it was a mere questitm of fact, dep^ading on i 

the state of that practice. The case in which the prac- 
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ttce seems to have been principally inquired into^was 
one concerning the entry-inoney demanded for a re- 
newal of the title of houses erected in a village ; and 
in that case^ it was foimd, ^^ That the superior is ^n-^ 
titled, for the entry of singular successors (in all 
*^ cases where such entries are not taxed), to a year's 
rent of the subject, whether lands or houses, as the 
same are let or may be let at the time, dedncting^ 
the feu-duty and all public burdens, and likewise 
all annual burdens imposed on the lands, by con- 
« sent of the superior, with aU reasonable annual 
*^ repairs to houses and other perishable subjects." 

The above judgnient is founded oa the practice 
of the country; and pains appear to have beenr taken 
to ascertain that practice in the different parts of 
Scotland. But on reference to the papers in that 
case, it will be found that the reports as to the prac- 
tice touch two points perfectly distinct. The one 
relates, to the practice of superiors, in regard to the 
manner of estimating the year's rent in landed 
property ; and in no part of the country was it the . 
practice for the superior to demand the full year's 
rent oi land ; for, after estimating the ii^it of the 
subject (not rigorously) an abatement of a thijpd at 
fourth part of the rent was made as an ease to the 
purchaser. The other point related to the valua- 
tion of houses, where they made part of the feu, or 
rather where they constituted the whole estate for 
which entry-money was demanded ; and there the 
practice appears to have been such as to support 
the above judgment.^ 

^ AitchiBOR against HapVirk and others^ 14th February^ 1775. 
Fac. Coll. Mor. lS»(m. See Opinions of ike Judges, Hailes, Vol. 
TT. p. 613. 
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But, without presuming to call in question that 
judgment, it may be stated, that according to the 
reports at that time laid before the Court, it was 
the universal practice, after estimating the annual 
value moderately, to give an ease to the extent of a 
third or fourth of the year's rent^ And from 
village prop^'ty, sudi as gave rise to the ques« 
tion in the case of . Hopkirk, no precedent can be 
drawn .at all applicable to the cases that have 
since arisen out of the improved state of town. . 

Thus, a few acres, of ground have been feued 
for the purposes of agriculture, or for garden 
ground, when the feu-duty was at the time a fair 
rent, and where the utmost increase of agricultural 
value could not double, at least could not triple, 
the annual value of the property. This value, 
however, whatever it may be, forms unquestion-^ 
ably the measiu'e of the superior's claim of en- 
try-money. If, in place of employing the feu as 
garden ground, the feuar were to lease or feu it 
out for building, by which means the builder gives 
ten times what could have been given for it as a 
garden, this improved annual income, say L.200 ia 
place of L.20, becomes the annual value. of the 
land, and so entitles the superior to an entry^imoney 
of L.200, where formerly he must have restricted 
his demand . to L.20. 

Thus far the demand of the. superior is per- 
fectly well founded. The : high rent has been 
given with a view to employ the ground in build- 
ing, which is within the power, of the vassal ; and, 
when he employs it in that manner, he acts most 



SU OF THE EKTBV<-HONEV OF HOUSES 

betiefieially for the superior. But let it next be 
•i^pcBed tbat the imiider or sub-feuar has laid out 
bdUmen L.20,000 snd L.SO^OOO in erecting houses 
ykidiag Ii.2000 a<-year of rent» Does the claim of 
the superior extend to the amount of this rent ? To 
maiAtdin that it does, would be equiTalebt to say*- 
ingf as to an agricultural farm^ that a suporlor is 
eiltided not simply to the rent at whidi the groimd 
ia kk for the time (as due Act expresses it), but to 
the whole produce of the agriculturiat's labour ; so 
thati in place of being entitled to the *L«fiO of rent 
due hj the tenant^ the superior would have right 
to the value of the whole produce. But the 8vpe« 
tior might makubain diat be does not demand the 
reliiCs of the houses on any other footing than as 
part of the subject feued out by him ; and^ in this 
vie^t that the rent of these must* under the statute^ 
constitute hie claim of entry-woney ; which is just to 
maintain Uiat, by this legal subtilty, the hJiO/iOO 
sterling oontributed by the builder has sunk into dste 
sup^tier^ original property, worth LitOQ, or at 
most L«400; and so the whole has beoonie tlie sui- 
perior'e property* 

Soothing can be more xmjwt than such a daim ; 
nor IS it possible to conceive a more distoited con* 
ttrmHitm of the stetute tlian that on which it is 
founded* The rent of the land can be as predsdy 
asosrtainody when die land is foued for building, 
as when employed in any agricultural purpose. 
Why, thereforsi apply a rule to diat case different 
fiHUB what oeuld be api^ed to athem ? There is no 
dUBuemne bd^woen thscaies^imiesa it be said tiiat the 
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application of the ground for the purpose of build** 
ing improves the superior's interest in the feii te& 
times more than it epuld be improved in any other 
mannef^ It is impossible, howevar^ injustice, to 
adnoit of the superior's claim liejrond the annual 
value immediately proceeding from the ground^ 
tiiat it| bejrond the feu^duty payable by the Bub» 
vassal. 

But it is futtber to be considered, that the person 
who h^ feued out the ground for building, and 
who has the midHSuperiorlty, has no othier estata 
than the feu^uiiy arising from that mid<*supeliority ) 
and, th^efore^ when he sells that fsu-duty, ail that 
the purchaser acquires is the feu-duty ; and when he 
offers its amount as entry-money, he gives a year's 
rent of the estate, to whidi he demands a title from 
the superior^ This is all that the statute requires; 
and all fliat the decisions of the Goutt have auliior'^ 
ized, though under circumstances very different 
from the present. For where a feu-duty has been 
stipulated not ten times moi:e than the agricultUMl 
Value, but even below the actual agricultural rent 
of the property, the Court have, in repeated iu« 
stance found that the entry»nioney of an adjudger 
was no more than a year's reqt of the estate which 
the adjudger was to receive*^ 

This quefirtiion may be considered as hitherto un» 
decided. The case of Aitchison, in 1775, related to 

^ Moneton against Lord Yester^ ISth Feb. 1634« Durie, Mor. p. 
15^020 ; Coyruiagainst Master of ElphinstOD^ S9th March, 1636, Sp9^ 
tiswooi, Mor. p. 1 3^055 ; and Lord Ahaond against Hope> 9th March 
1699, Mor. p. 15,0^6 ; in which last case the aame principla iareoa|p« 
nised. Bee siao Stair, B^ iy. tit 2, $ S7. 
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village propertjr» but never can be extended to the 
questions that arise out of the. great and extenei ve 
building speculations of the present day^ Their 
B^ignitnde gives them a character totally different 
from any cases that can formerly have come before 
the Court* Houses anciently were the mansion- 
house or farm^hous^ of a great estate, and were 
valued with the estate. Houses in borotigh Were 
aever subjected to this claim ; and the cases aris- 
isg from the erection of small buildings in villages, 
seem to. affiord no precedent in a question where the 
value of the ground on which the houses are built 
is not one huhdreth part of the value of the property 
erected on it«^ 

^ There seems to be some slight confusion in the text as to the im« 
port of the case of Aitchison. In that case, it will be observed that 
the original feuars had not mb-feued as in the subsequent case of' 
Cockburn Ros8> fvide infrcuj It was^ therefore^ held with perfect 
consistency^ that singular successors entering to those feus must pay 
a year's rent of the houses which had been erected on the feus. The 
principle seems to be that the singular successor must pay the sum 
which he receives as the annual profit; and^ in Aitchison^s case^ one 
year*s rent of the houses built on the feu was the annual profit which 
came to the feuars. In Cockburn Ross's case, on the other hand^ the 
subfewdviy was all that came' to the feliar, and, consequently, all that' 
he waa bound to pay the superior for an entry. It is^ therefore, in^ 
correct to say that the principle of Aitchison*s case could not be ex- 
tended to questions arising out of the building speculations of the 
present day. The principle of that decision ^appears^ on the contra- 
ry, to have been distinctly recognised in the recent case of Cockburn 
Ross : and would no doubt be extended even to the extreme case 
supposed in the text. The practical conclusion therefore is> that the 
parties to a feu-contract should guard against such a result by a spe^ 
dal stipulation. 

The question as to the entry-money due by a singular successor in 
a mid^uperiority was decided in the case of Cockburn Ross> above 
referred to. In that case^ which was first determined by the late 
Lord Meadowbank^ a feu of the land in question had been originally 
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lu the present state of this questfon, which has 
now become of very general importance, it is not 

granted by Heriot's Hospital, at a fett-4ttty of a few bolk of gcan. 
The land had, thereaf^r, b^en sub-feued by Mr. Cockburn.Ross, the 
hospital's vassal, and houses built by the sub-feuars, which yielded 
Mr. Cockburn Ross a subfeu-duty of L.426, lis. This sum, Mr. 
Cockburn Ross offered to pay as the entry*money of a purchaser of 
tf^e mid-supeiiority : but the Hospital demanded the full rents of the 
houses as the entry-money. To settle this point, Mr. Ross brought 
a declarator, for having it fixed that the sum of L.426, I Is. was the 
entry-money for which a purchaser was entitled to have an entry 
from the Hospital. In this action. Lord Meadowbank pronounced 
the following judgment. '' Finds that, by the pursuer's titles from 
*' the defenders, he was upder no restraints from subf^uing, and that 
** the subfeus he granted, it is not controverted by the defenders, were 
'^ made for a full and adequate avail of the subject^ computing feu« 
** duties and casualties only, and created an immense improvement 
*' on the produce thereof, advantageous for the superior he held of, as 
*' well as for himself: Finds that a purchaser Or adjudger from the 
*' pursuer will be entitled to obtain an entyy from the defenders 
** on paying the free income of the estate acquired by him during the 
'' first year of his access to the possession thereof; and that t)ie de. 
*' fenders have no title to exact from him any compositions, according 
^' to actual or hypothetical rents^ payable to^ or enjoyed by^ the sub- 
*' feuars, and decerns and declares accordingly : Finds the pursuer 
'* entitled to the expense of extract, but to no other expenses hitherto 
" incurred." 

Note, — 'The Ordinary conceives it quite desperate of the defend- 
ers to think they are to get the better^ in a question as to the rights 
of superiority, of the authority of Stair, Bankton, and Erskine^ 
*' without any adverse authority of any description, even Craig being 
'' also hostile. It was slowly, and with difficulty, he apprehends, that 
*' in feu-holdings a duplicando was exigible from heirs, without a sti« 
^' pulation for that purpose in the contract or charter ; because it was 
" the feeling of the country, as Stair gives it, that feus were loca- 
" tions a£Pording a superior security for the profits of the lands to tern- 
'* porary or personal leases, and were not proper fees, admitting such 
« severe casualties ; but this came to be established, though, as ap« 
^^ pears from Elchies' Dictionary, with decisions adverse to it. In 
^ fact, the feudal law gave no authority for it. The entry, then, of a 
" singular successor could only be thus taxed by virtue of the statutes 
f' authorising comprisf^rs, &c. to compel an entry, as stated in the mj^ 
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possible to do more than to pmnt out what may 
probably be the final decision of the Court* But 
the use to which this will naturally be applied is^ 
to induce those conveyancers who may be oon- 
cemed in such a transaction to hesitate as to the 
final arrangement, or to lead to such measures as 
may settle this matter finally by a judgment in the 
last resort, unless, as will most likely happen, the 
decision of the (Tourt be placed on such obvious 
and solid grounds as completely to settle the 
point.' 

" mmal for the pttrsoera; and of course it is not a feudal casualty, 
** but a statutory payment for completing an.alienationj and must be 
^ interpreted accordingly. In a proper feudal casualty^ the superior 
** is not a£Pected by what he has not consented to. But can it* be be- 
** lieved or argued^ that in order to obtain an entry to an estate of 
*' L.400 per annum, the statute meant to authoriw a payment of 
'' L.4000 to be exacted by a superior? Or can it be beliered th^ 
** ever the country has so understood the statute^ and submitted to it 
" without even a question?^ The judgment of the Lord Ordinaiy 
was affirmed by the Court. Cockbum Ross against Heriot*8 HospitaJ^ 
6th June, 1815^ Fac. Coll, affirmed on appeal. — Editor. 

^ The statutes on which the superior's right to a composition on th^ 
entry of a singular successor rests^ are the statutes 1469, c 37^ (meq* 
tioned in the text) 1669, e. 18, and 1681, c 17, by which superiors 
are bound to enter apprisers, adjudgers, and purchases at judicial 
sales on payment of a year's rent. The statute 20, Geo. II. c 50, 
which provides that heirs or purchasers may force an entry from the 
superior on payment to him of such fees or. casualties ** as he is by lam 
etUitled to receive" has given rise to some questions as to the amount of 
composition due on the entry of a purchaser ; and several points have 
been fixed which it is of importance to have in view. 1. It seems ta 
be settled that in the ease of the land estate, the entry money exigible 
finom a purchaser, is a year's rent as the lands are let, or may be let, to 
tenants, under deductum of feu-duties, public burdens, and annual 
burdens imposed with the supmor*s consent. 2dly, That in the case 
of houses built in a village, the same rule applies, with the additionii 
deduction of a reasonable sum for repairs of houses or other perish- 
able subjects ; and, 3dly, That where the vassal has granted a sub* 
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6« QT Coii«dft&x<iM.««**CDx)8olidstSoii, or the re* 
uniting of the property* and euperiority of lands 
after they have been separated, is a point of very 
considerable importance in the completing of the 
feudal title. 

feu at a fair feu-dutyi and not for an elusory payment or with 
the view of defeating the superior's right, the purchaser or ad- 
judge? of the vassal's right is entitled to an entry on payment of 
one yeir's 8ubfett<luty. On these pointy see th« cases of Aitchi- 
son against Hopkirk, 14th Feb. 1795, Fac. Coll. Mor. 15,060; and 
Hafles, vol. ii. p. 612 ; and Cockbum Ross against Heriot's Hos- 
{4tal, 6th Jutae 1815, Faa Coll. qfflrmed on appeal, Dow^s Meports, 
Vol* vli. There are also some other points deserving of atten- 
tion. Thus, Ist, Magistrates of Royal burghs are bound to enter 
singular successors to burgage property, without exacting any 
composition ; Bankton. B. ii. tit* 4, § 32. 2dly, It is now set- 
tled that a superior is not bound to grant an entry to a corporation. 
Such an entry must be matter of special arrangement between the 
parties ; the usual expedient being either to give an entry to a trus- 
tee for behoof of the corporation, on payment of the usual composi- 
tion« or to enter the corpewation itself on payment of such oompoai^ 
tion, and to stipulate for a duplicand of the feo^duty at the expiration 
of every 20 or 25 years. This, however,7must be matter of covenant ; 
for the Court vrill not compel a superior to receive a corporation on 
any terms whatever ; Hill against The Merdiant Company of Edin^ 
burgh, 17th January, 1815. Fac. Coll. adly, In connexion with this 
subject, it may be added, that the superior is bound to enter an heir of 
entail, who is likewise heir of the former investiture, for a mere dupli' 
tand of the fou-duty ; but he is not bound to enter the institute, when 
not heir of line, excq>t on payment of the usual composition due by a 
singular successor. But it is not settled whether, when the heir of en- 
tail is not also heir of line, the superior is entitled to a year's rent. 
The Court have refSised to authorize the insertion of a clause empow- 
ering the superior prospectively to demand a year's rent, when the 
heir of entail should not also be heir of line. But they allowed him 
to insert a reservation of his right to make the claim when the separa^ 
tion should occur : M'Kensie against M'Kencie, 4th July 1777, Fac. 
Coll. Mor. 15,053. Duke of Argylo against Earl of Dunmore, i9th 
Nov. 1795, Fac. Coll. Mor. p. 15,068, See farther on this subject. 
Stair, B. ii. tit. 3, § 41 ; and B. ii. tit 4, § 32. Ersk. B. ii. tit. 4, $ 
2 ; «nd B. ii. tit. 12, § 24. Editoi. 
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The separation of property and snperioritjr in 
the person of the same individual occurs in those 
cases where the property of lands has been given 
out to a vassal, and has been again returned to the 
superior by succession, or by purchase, or by legal 
diligence, or where, by any of those means, the 
vassal acquires the superiority. In any of these cases, 
an actual separation of the two estates takes place, 
and they must consequently be re-united, before 
they can again pass as an entire estate* A separa* 
tion of this kind will most frequently occur where, 
for political purposes, the property and superiority 
have been separated, and where, although the pro- 
perty has been re-co|iveyed, those steps have not 
been taken which are requisite to make a complete 
consolidation of the two estates. 

Where the subsequent titles are completed, as if 
no separation had taken place, matters may remain 
unnoticed for a long course of time, until perhaps 
the heir in possession makes a set^ement, defeating 
the interest of the heir of investiture, when an in- 
vestigation takes place, which in all probability 
leads to the discovery of the error. The heir of 
investiture then has right to the property ; and the 
disponee under the settlement has right to po more 
th^n tjie superiority of the estate. 

The same consequence may follow from a differ- 
ent cause. A father, in his son's contract of mar- 
riage, conveys an estate to the son, who takes in- 
feftment on the precept of sasine in the contract ; 
and, without leaving heirs of his body, predeceases! 
his father. On the death of the father, his heir of 
]iue completes his title without regard to the base 
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holding created by the infeftxnent in favour of the 
deceased son. The father's heir of line thus com- 
pletes a right to the superiority only, while the pro- 
perty remains in Juereditate jacente of the son. 
But if the heir of line, siq>posing himself to be vest- 
ed with both property and superiority, were to exe- 
cute a settlement to the prejudice of the. heir enti- 
tled to take up the hiereditas Jacens of the deceased 
son, such heir might make up titles to the property, 
leaving nothing to the disponee under the settle- 
ment, but the mid-superiority created by the son's 
base infeftment on the contract of marriage. And 
the same result would follow, whenever, in similar 
circumstances, the heir of line and the heir under 
the contract of marriage came to be different per- 
sons. ^ 

The consequences to which this leads are too se- 
rious, and have too often occurred, not to render 
this a subject of deep interest to the conveyancer ; 
and while he guards most carefully against the dan- 
gers arising from this separation, he ought to be 

> Observe, however, that if after such a separation of theeharaeten 
of heir of line and heir of the marriage as that supposed in the text, 
has taken place, the heir of line have possessed both superiority and 
property on charter and sasine for forty years, the right of the party 
claiming under the contract of marriage wiU be excluded. In con« 
nexion with this sulject, it may als6 be observed, that if the marri- 
age' contract have remained personal, that is, if no infeftment have 
followed on it, it may be evacuated or sopited by a gratuitous settle- 
ment of the heir of investiture, if he be sdso heir under the contract, 
— or even by a renewal of the investiture of the estate inconsistent 
with the destination in the personal deed. See Harvie against 
Craig Buchanan, iSth December, 1611, Fac. ColU MoUe agaif^i 
Riddell, 13th December, 1811, Foe. Co^«— EniToa. 
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e^^y careftil not to extend tfaedddrhie^by which 
questions of this kind lire regulated, .to adaBB of 
cases to which it does not apply. 

Thus, Although there be a separation in every 
case where the property has been feued out, which 
requires the two estates to be re-consoUdated, there 
seems in principle to be no just reason why a sa- 
rtine, ^oceeding on the precept in the disposition 
of Mle, in favour of a purchase]^, whose, title is sub- 
sequently comjdeted by a charter of resignation on 
the procuratory in that disposition, and by infeft- 
meiit, should operate a disjunction of the property 
and superiority ; yet such is the opinion of modem 
lawyers. 

In opposing this opinion, great care must be taken 
to distinguish between the rule of practice which, 
under such circumstances, the conveyancer ought to 
lay down for himself where the title is still incom- 
plete, and the rule by which he judges of the %tate 
of the titles, where this species of disjunction is 
supposed to have taken places In the former case, 
he ought to act as if there were a separation : his 
doing so can do no harm ; and it relieves the titles 
from all ground of objection. No prudent convey- 
ancer, therefore, will hesitate to complete the pur- 
diaser's title in such a manner as to preclude the 
question. But, in judging of the effect of such a 
supposed separation, the subject may be considered 
in a different light ; and the theoretical conclusion 
will probably be very different from that which 
ought to be the rule of practice. 

Keeping in view this practical distinction, those 
opinions are to be explained which have produced 
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W rems^abk a ebaoge on the 4o(±rhie of co&soli- 
datioa ; «jid here» three different sta^^es may be 
datiBguished in the progress of the legal opinioaa 
Ott this sul^ect. 1. There was the -notion of aa' 9>M 
Jure consolidation, arising from a personal right of 
property, uniting with a feudal right of superiority. 
S. Consolidation was held to take place only where 
both estates became feudally vested in the same 
person. Thia was still an ipso jure consolidation ; 
but it lad to the third and last stage, in which a 
resignation ad remaneniiam has been required, in 
order to produce a consolidation of the property 
and superiority, after a separation -has once taken 
place. It is in this order, and to exhibit the nature 
of these different views, that the subject will be prcr 
sented to tbe reader. 

1 . An ipso jure consolidation, as it was called, 
was not inconsistent with the original notions of 
the feudal law df this country ; since, from consi- 
dering the right given out by the superior as a 
donation, and that the real and substanl^ial interest 
remained in the superioi^, wherever the heirs of the 
Vassal, as caHed by the original grant, happened to 
fail, Ilie property returned to the superior ; and his 
original sasine ^econ valesced and included Under it 
the property aa well as the supei'ierity. M^tterd 
so continued until tlie interest of the vassal had 
completely changed its cfharacter, and the sttbsftan- 
tiel interest wbs held to be in him, and not in the 
superior ; when, in place of faHing to the superior, 
the estate, on failure of the original heirs, belonged 
to the remotest heir of the vassal, and, failing them, 
fell to the King as ultimus hteres* 
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This, howeveri as well as the falling back of the 
estate, on the existence of certain casualties, in- 
to the hands of the superior, without the necessity 
of a new sasine, proves that the idea of an ip^ojure 
consolidation was by no means . inconsistent with 
the genius of the feudal law of Scotland. But 
another principle operated here ; for it was held 
that the same person could not act in the double 
and inconsistent characters, as they were then held 
to be, of superior and vassal to hiniself ; and this 
notion prevailed imtil the middle of the seven* 
teenth century, and contributed materially to. sup* 
port the idea oi an ipso jure consolidation. 

During this period, the procedure necessary for 
producing a consolidation always stopt at that 
point where the same {lerson must have acted in 
the double capacity of superior and vassal to him- 
self ; and as that was then held to be incompatible, 
the law supplied the rest, and held the consolida-- 
tion to have been accomplished. 

When, for example, the superior succeeded to 
his vassal as heir in the projierty, he was served 
heir ; and the next step, according to the doctrine 
now established, should have been for the su|)erior 
to have granted a precept of clare constat in his 
own favour : but in law the consolidation was held 
to have taken place by the mere fact of the service. 
In the same manner when the superior adjudged 
the property of his vassal, nay, even where the su- 
perior received an assignation to a decree of adju- 
dication, the consolidation was held instantly to take 
place ; because it was deemed incompetent for the 

3 
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superior to grant a charter of adjudication in his 
own favourJ 

In the same manner, when this vassal succeeded 
to the superior, he completed his title to the su- 
periority, and was infeft in the superiority ; and 
this was held to produce a complete consolidation. 

But when the importance of the xiecordjs began 
to be understood, and the danger was pel*Qeiyied to 
which that system was exposed by the doctrine of 
an ipso jure consolidation, which transferred he- 
ritable property without any written evidence of 
that transference, conveyancers began to devise 
different plans to supply the defect. They at- 
tempted to remove the danger by declaratory ac- 
tions of consolidation ; or they inserted what wer^ 

'. Steyemon t^gapiat the Laiid4>f Craigmillarj 83d January, 168^^ 
JMor. 836. Spotiiiwood. Steyenson comprised certain lands .belong- 
ing to Edgar ; and having diarged the Laird of Craigmillar to enter 
lum, he suspended on this ground, that he had himself comprised the 
lands ; and, in support of this ple^, he^f6^nded on a comprising led 
by another of Edgar'a creditors, to w]^hhehad right by assignation. 
^t was found that this assignation placed him in the same situation 
as if he had himself adjudged, and so consolidated the property with 
the saperiority. lu like manner, Digie /states the s|ime do|ptrin|B» 
His obsenration is: " Where the property aecresces to one who is 
** heritable superior, there is no necessity for a new sasine, seeing 
** ifye sasine of tb^ superiority wiU oonyey ^rith it the property, 
" where there is no other proprietor.** In Dallas, there is this ob- 
servation: " And so it fell out, when a proprietor, gave out lands pa* 
'^ trimonially, or otherwise, to any of his children, or disponed lands 
" to anoti^er ]gerson, holden of himself, if. Jure sanguinis, he afters 
'' wards fell to succeed as heir to them, and being served heir, where^ 
'* by the dominium utile, or property, was consolidated eum dominio 
** recto, or superiority. Wherein he is already infeft, he needed not 
" to be infeft of new in the property. But the conw^datioo afore- 
*' said, and retouring of the special service, conjoined and redente- 
" grate aXL, and made a soUd and plenary right.^ 



tM OF TH1& CfBAnOt IN OnNION 

tetoied daMeir of coasididAtlon in the tetotin oi 
services. In aid of these measures^ the judges in 
ilie Conrt ^ Sksirioii gnve a perfbet means of ob- 
taining th* ol^t/ by einpfmeving the same perscnt 
to* act in the ikmble capacity of saperior ahd vaaaaL 

The first evidence of this which appears in tte 
decisions of the Court, occurs in Lord Stair's time, 
in l66iB, in a case ^ in whidi tbe CoUrt pevnnttcd 
the superi(n«, (daughtersi) in that charadtoir, to 
give a warftdit for infefting themselves as heisa 
to their father in an ai^islng. Tlie competeniy of 
such a proc^nre had been gradually astabli&hing ifo- 
seif ; now that the difficulty Was got over, and it was 
found that the same person might act, wherever it 
was necessary, in the double capacity of superior 
and vassal, the practice became common ; and thus, 
on 6v%ry transmission of property, there was a sa- 
sine, which entered the records, and gave evidence 
of the transmission^ ^ 

3. Hitherto the ipm/ure consolidation had de« 
pended on the fart of the personal right of property 
coming into the p^son who held the feudal right of 
superiority. But, from that timet foirward^ a sasuvs 
was required in each estate ; and wherever the same 

> Dimghters of Morton, petitioners, 26th Nov. 1668. — Stair* 
Morr. 6917. 

» 

* Dallas, who states, in the passage formerly quoted, that at one 
time the mere retouring of the service was sufficient to produce con* 
BoMdation, «dds, " The Lords of Session, in 1664^ or thereby, demur- 
'' red on the pointy because there was no vestige by sasine of an j 
'' consolidation ; and judge it necessary that a superior in that case^ 
" that is, where he is served heir> should grant a clare constat to him- 
*' adify and that the sasine thereupon should be registered, as all other 
f* sasines^ and what the Lords judge a security to the public is to be 
'* followed ; and yet some take the old method." 
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person was iiifeft in tlie superiority on one set of 
titles, and in the property on another set of tides, tjie 
two estates were, l^ that circumstance . aIone>- held- 
to be e(»i8olidated in his person^ This was still an. 
^imajure cbHecdidatlon ; hut the estaUishment q£ 
this doctrine may be eonsideied as the seciond stage 
in the progceis of the opinions oh the Sttbjeet. 

S. This dootiine could not remain long unques-^ 
tioned; uid cases must soon have occurred in which 
the two estates stood destined to diffetent heirs* 
Whether^ at first, this might not have been held to 
be so strictly a case of consolidation, as to convey the 
succession from the heirs in the property to the 
heirs in the superiority, it is not now easy to say. 
But several circumstances must have contributed to 
shake the« validity of the opinion ; and the notion 
of an ipso jure consolidation losing ground^ the in* 
terests of the different heirs must have been acknow* 
lodged, . 

Thus, when once the sqpiarate natui^ of the tw6 
estates was admitted, it must have been very soon 
perceived that they Were as much separate where the 
destination in both estates was taken to the same 
heirs, as where the destinations were in favour df 
separate heirs ; and, consequently, where the titie 
was made up to the superiority alone, it must have 
been held that that title could not also carry the 
property. 

This change of opinion seems to have proceeded 
silently, without having been made the subject of Ju- 
dicial discussion ; at least there is no reported case on 
the poiut ; ^ and it was probably near the middle of tbp 

' There is one case which seeips to have involved the question of 
consolidatioD; that of the Duke of Hamilton against the Earl of 
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last century before the change in: the opinions of oozi* 
Teyancers was completely aooomplished. Th^re is a 
ease^ in 1757» where the idea of consolidation, as d»* 
pending on the existence of a sasine in each estate* 
appears to have been regarded as. not ineoBsistait 
with the true notion of consolidation. In that case 
the question was, Wheth^ a person who had been 
infeft in the superiority of certain lands, as heir to 
her grandfiather, and who was also served hmt ia 
special in the property to her father, but who died 
before being infeft in the property,' had acquked 
right to both estates ? Accordii^ to the old noticm 
on this subject, this would have been enough tm 
have produced consolidation ; but the Court found 
that no consolidation had taken place. ^ 

But that decision leads to the conclusion, that, at 
that time, it would have been held as sufficient to pro* 
duce consolidation had there been an infeftment in 
the property as well as in the superiority ; and yet 
the necessity of a resignation of the property ad 
r^numeniUm seems to have been then pretty well 
understood. 

In Stewart and Dirleton, the original opinicms 
will be found combined with those which led to the 
chmige: and the doubts and answers of those 
lawyers show the origin of the devices which pre- 
vailed during the intermediate period, while. the 
change was in progress, that is, between the middle 
of the 17th and IStli centurieSt 

S|elkirk« 8th January, 1740, Mor. p. ^554, where a superior having 
purchased the prepay, but without a resignation by the vassal oi 
retnantntiam, the property was, notwithstanding, hdd to be in'tlis 
heir of the superior. 
' Porteons again^l BeU, SSth February^ 17^7. 
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This subject i^ brought under confitdbration by 
Dirleton in different ways. He first takes the case 
o£ the superior adjudging the property of his vas- 
sal. He agrees in the then received opinion, as to 
an eo ip$Q consolidation, which he tbinlis would 
take place, ** Because he {the superior) caj»not infeft 
** himself, the law doth introduce consolidation/' 
But in order that the transfer of the property should 
appear in the record, he suggests that a declaration 
should be made by the superior, of his will and in- 
tention to hold the property consolidated with the 
auperiority, on which a notarial instrument should 
be made up, that might enter the register of sasines. 
as an instrument of resignation ad remanentiam, sa 
as to notify the transmission. Upon this opinion 
Stewart r^Daarks, that as Pirleton *^ desiderates a 

■m 

** deed and instrument upon this consolidation, which, 
** indjeiedf appears to be reasonable, and where the 
'* lands are thereby transmitted, that it should be 
'^ alfi|p rostrate." ^ 

llie next doubt sug^^ested by Dirleton, relates to 
the superior's succession to the property, an^ the 
vassal's succession to the superiority ; and his opi- 
nion is, that on the superior succeeding to the pro* 
perty, a consolidation of the property and superior 
rity takes place. But that where the vassal suc-> 
ceeds to the superiority, no consolidation can take 
I^ace until the vassal be infeft in the superiority ; 
because the dominium uiHe cannot draw to it the 
dominium directum ; and in these opinions Stewart 
coincides, and expresses, at the same time, an c^i? 

^ Pirkton and Stewart, voa Consolidation, pp. S^j 80. 
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nion that the superior maylnfefthimtelf itt tUe pro^ 
pertjrJ 

The next doubt relates to <ihe eoM trhere the pr<^^ 
perty and superiority am supposed to be vested itt 
the ssitne indtvidual, but descending by the titles to 
ditferent heli^. In that case Dirleton" holds it 'id 
be necessary that there should be a ooAveyanee cif 
the property to a trustee, who may resign hii the 
bands of the superior ad renkmeniiam. ^tewttit^ 
in his answer/ incUnes to thinlt that the resignatioci 
ad remanemHam is to no purpose, and that the tird 
infefiments will of themselves produce i^ eompl^tie 
consolidation, the propeiKy being thereby absoarbod 
in the superiority. * 

The former points are reconsidered }n a Air«s 
ther doubt, where it is questioned, wheAer wiiere a 
superior succeeds to the propei^ty, the two estate 
will be consolidated in his person ; and iMrleton; 
though he admits that there may bo a consolidation 
during the lifetime of the superior, «an8Wer$, that oH 
his death there will be a separation ; and illustraltes 
his opinion, by supposing that tho two estates 9M 
destined, the one to heirs-male, the other to hdiri 
whomsoever ; in which case, he says, the said heirs 
will succeed re^peetit^.* Thus, the real separation 
of the property and superiority came gradually to. be 
received as a settled matter in practice. 

The same doubt introduces liketirise a view of die 
practice at that time, or whi6h perhaps originated 
in the suggestions we find here. Dirleton asks. If 
the superior be desirous of consolidating the proper^ 

* Dirleton and Stewart, voce CQDsoli4Ationj.p, 8$. ; 
» Ibid. pp. 86, 87, » Ibid. p. 88. 
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ty with the stip^riaritf » hW is it to be done ? and 
he answers, that he may direct a precept in these 
fetmi6» tot infefting liiiaself, «« to the dfect that the 
^ property may be consolidated with the superiorly 
** ty, to be holden both of his superior, in all time 
^ coming, in the same manner as if they never had 
^ beeo severed/' Stewart adheres to his former opi- 
nions) that the two saaiaes in the property and su- 
periority will make a consolidation of the two 
estates ; and, when the superior succeeds, he may 
give a inreoept for infefting himself, and insert the 
above clause in the sasine/ 

In the opinions of those two eminent lawyers, we 
find the old notion, that the same person could 
not act in the twofold character of superior and 
vassal ; but that the law supplied the defect, and 
held the consolidation to have taken place. We al« 
so discover the idea of an ipso Jure consolidation, 
where the two estates were feudally vested in 
the same person, in consequence of the absorbing 
power of the infeftment of superiority ; and at the 
same time we have an indication of the opinion whidi 
afterwards prevailed, that a resignation ad reman* 
enUam was requisite, in order to restore the pro* 
perty to the superiority, and unite or consolidate the 
two estates* 

Under the influence of the opinions of our lawyers^ 
from 8tair*s time down to the middle of the last 
century, it was to be expected that the practice of the 
country, and the views of the Ciourt in regard to con- 
solidation, should have assumed that natural and con-i 

*■ Stewart and Dirleton, voce Couioliclation, p. 38. 
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Bistent character by which they are now diatiiigiiirii>- 
ed. The diBtinct nature of the two estates is.obiri- 
<m6, the superiority retained by the superior^ aod 
the property gi veor out to the vassal* This separa- 
tion once made^ must centinae until, by some formal 
act they be again united* The notion of the ah* 
aorbing power of the superiority prevailed on^ dur^^ 
ing the period that the interest of the superior was 
oonsidered as substantially the paramount right. 
But when lands came to be nunre the subject of 
Gomm&xe^ and the vassal came to be vested wi A 
the dominum utile as a valnable and marketable in- 
terest ; and fiurther, when the importance of the re* 
eardB came to be better understood, the older opi- 
nions as to the absorbing power of the right of sur. 
periority fell into disrepute ; and being lost sight of, 
there remained for consideration nothing but the esr 
sentially distinct nature of the two estates. 

These two estates, being solely in view, it was 
obvious that, until the property should be resigned 
ad remanentiam in the hands of the superior, they 
never could be feudally consolidated ; and whether 
there were separate interests in the heirs of the two 
estates, was a matter of mere indifferrace as to the 
real separation of the two. The consequ^ice of this 
was the introduction of the opinion, and of the rule 
of practice, that wherever the property had been se- 
parated from the superiority, a resignation o^f r#- 
nmneniiam of the property by the vassal, into the 
hands of the superior, was indispensable to produce 
such an union as might elSTectiially consolidatei the 
two. 

It is no doubt extraordinary, that from the time 
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when the union of the infdftments in the two estatesi 
that is, in the superiority and in the property, iii 
the same person, was held to produce an eo ipso 
consolidation, to the time when the rule was equally 
well ascertained and fixed in practice, that an act of 
resignation ad remanentiam of the property was ne- 
cessary, there does not appear even one expression in 
the writers on the law, nor one reported case from 
which the change, or the period of the change, can 
be discovered ; and the first, and indeed the only 
ease, is one long posterior in date to the complete 
establishment of the modem opinion. This case 
now referred to, is that of Bald against Buchanan, 
which was decided only in 1786. 

In that case, the lands of Wester Cameron, in 
which Archibald Buchanan, the vassal, was infeft, 
were held in feu of a subject superior. In 1705, Bu« 
chanan purchased the superiority, and conveyed it to. 
himself in liferent, and tohissoninfee,reserving,how- 
ever, to himself a power of disposal. On this right a 
Cnwn-charter followed, by which William the son 
held the fee of the superiority. In 1730, William 
the son was married, when his father conveyed to 
him, in the marriage^^ontract, the property of the 
lands of Wester Cameron ; and on the precept in 
this marriage-contract William was infeft* 

Thus William stood infeft in the superiority on 
the Crown-charter, and in the property on the saslne 
following on the marriage-contract ; and, according 
to the former notion of an ipso Jure consolidation, 
William must have been hdd to have united the 
twQ estates in his person.^ 

' There were here in fact three estates,— 'Isty The superioritj ; 2d, 
The mid-Buperiority, which remained in hmreditaie Jaeente of Ar-i 
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law adviflerB of the heir of William ; for Archthnid^ 
tlie hdTf bf a Oown-frec^, ww ijifeft in the fiub* 
ject held b^ WiUiam under his €rovm*ohatter» in tbe 
twlief that he thctebf carrfasd a fuU feudid title to 
the ooBSoHdated property and superiority. And in 
that way the subsequent titles had been comi^bsted, 
WitU the late Mr. Bttehanan hairing executed a set* 
tlesiwt, wludi was prqudicial to the isiterest of the 
heir at. law, she toouj^ht a reduction of it» on the 
ground, that it was ultra frire^ of the maker ; seeing 
that therd had been no <hinsolidatioQ by the titles 
made up In the person of William, and that conse* 
quently the property remained untaken up in his 
heredUag jacens. 

This brought the question to issue whether, from 
the two estates having stood feudally vested in the 
person of William, they were thereto consolidated, 
and, as such, had descended to the maker of the setr 
tlement. 

The Court, wiUi the exception of Lard Eskgiove, 
were unanimous in holding that, ia order to have 
produced a coesolidation, William, who was in£eft 
in the sup^rority under the Grown-duurter, aad who 
was also infeft in the property under the marriage* 

^hijbaldvibe father; and, 3d, The dominium utiie whic^ jremaiBed m 
hisr$ditatejacente of William his sou. To have completed Archibald's 
(the seconds) title, therefore, there ought toliave been, 1st, The ser- 
tiee and inief txneni on the preoept ; Sd, A charter of confinDation bj 
him of the infeftment on the contract of nwriage ; Sd, A preeept of 
elare constat, (which wotdd .have been eontained in the same deed) 
fbr infefting him as heir to William, and an infeftment thereon ; 
and, 4th, a retignatioB ad remaneniiam ia order to consolidate.-* 
Editoi. 
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eontracti ought to hare resigned in bi9><»rji biuids 
md r^maaentiam, in ovder to hhrt coosoUdAtfed tbf 
ttro estates; and as this had not been dosie» thd 
subsequent title was incomplete, and the settlement 
consequentljr incapable of affectii^. the dQminium 
ntUe or property.* 

^ BM against Buchanan, 8th March, 1766, Fac. GoU. Mm*. 1 5,084 1 
kghined on appeal. See also BMe9 Dectaioms, voL ii« p. XOOS. The 
^c^wiBg «re aotet o£ the eptnioliB ^eAivered bjr the Judges, 4a d»« 
eidmg this cause. 

Lord Sunnion was of opinion that Archibald's title to his father 
William carried only the soperiaedty ; and that, to have complete^ 
bis title to the property, be ougfat to have g^yen a preoept of 
eiare constat for infefting him8e!f in tihe property ; and being infeft 
on that preeefpt, he should iiave resigned the property ad remaneiitiam 
kk his own hands ; and this not having been done, the two estates had 
been aepari^ed, and «be property had not been taken up by the lata 
titles. 

Lord Monboddo thought that| where the property and superiority 
have been s^airated, tbey must contintte so, until they have been 
again consc^dated; and this can be^doue only by a rengnaitian ad re^ 
manentiamk 

' This was also the opinion of Lord Justice^Cierk Miller, of Lord 
Henderiand, and of Lord Braafield' (afterwards Lord Justioe<^lerk 
McQueen.) Lord Brof^ld'e opinion was to this effect:— '' It does 
not follow that because -a pevspn holds two separate intesesta in the 
same estate, they diould both be transmissible by one infefttae&t. I 
shall stippose tiiat three persons have each an interest in an estate,—* 
tile superiority, the vassalage, and die 8Ub*Tasbdage,-»-aad that tha 
interest of the superior and of the sub-vassal come into the same per« 
son ; these two interests cannot be transmitted by the same infoft* 
ment. It has been laid down by our lawyers, that a personrmay have 
both the right of "property and of superiority in his person, b«t upon 
titles descending to different heirs ; and, when that happens^ they i e« 
inaifi aeparafe and distinct estates, to whioh.sepaiate titles must be 
made up by the persons who sueoeed ; and I osunot, for my part, sea 
a reason why titles should <Jhange their nature firom the drcumstaaoe 
ef the two estates going to the same series of heirs. Lmrd Stair, and 
the lasvyers of his time, talk ^mry inaeourately about oonaolidation, 
though they seem to have ccfnoeived that same form or Other was re* 
quiced. We have au instance of this in their doubling whether it 
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Wbeiever, thwefore, the property and superioritjr 
have been separated, they can be again united onljr 
by an act of resignation ad remanentiam. Where 



was at ill possible for a man to give an infeftment in hit own fxraor ; 
a thing that is now well understood. In the same way, modern htw^' 
yen are now agreed that a resignation ad retnanentiam is the way of 
aecomplishing a consolidation." 

' In opposition to these opinions w«i the single opinion of Lttrd 
Eikgrwe, His Lordship said>*»The rolea of eonsohdatioQ are iiei« 
ther established by our decisions nor by the feudal law. SuVfens 
introduce a burden oH the superiority ; uid when they return into the 
person of the superior, they are at an end. In Sir Thomaa Craig's 
Treatise, we do not meet with one instance of resignation ad remo' 
nentiam by a superior who had acquired right to the property ; nor is 
there one decision by which it has been established that such an in- 
strument by a superior in his own favour was ever deemed necessazy 
for consolidating the two rights. On the contrary, Dirkton states a 
doubt on this subject, which shows that the law then was contrary to 
the principle now advanced by the pursuer; and his ratio dubiiandi 
shows that at that time a resignation was not the mode, for be 
questions whether a resignation would be proper ; and it is evident 
that the remedy which he proposes was then a new one. In the case 
of a vassal acquiring the superiority, he thought that an infefhnent 
in the superiority was necessary ; but neither he not Sir Jamea Stew, 
art require any thing more. They do not say that a resignation ad 
remaneniiam was in that case necessary. All that they do, is to sug* 
gest that such a form may be proper. The first question, therefore, 
is, whether was there a consolidation of the lauds in the person of 
Archibald the first At that time a resignation ad renumentiam was 
not thought necessary for consolidating tiie property with the sape« 
riority ; therefore, where a vassal took a right of superiority from the 
superior, at the same time that he held the property, there was a oon^ 
solidation. I am therefore of opinion that the property and superior** 
ity were consolidated in the person of Archibald the first. Now, in 
the 1730, there vras a base right given to William, who at the same 
time stood infeft in the fee of the estate under the diarten 1705 and 
1 706 ; so that he continued to hold both rights in his person. This 
brings the question to the case put by Durleton ; and the two rights 
of property and superiority being thus feudally vested in the penon 
of William, I consider that as sufficient to have consolidated the two. 
The judgment of the Court was,-*'' Find that the superiority of 
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Bhu (MT idanch diartcar Jbaai been given to* a vattal, 
fihpiild the superior sueceed to his vassal, he must 
give a precept of dare constat for infefting himself 
in the property; and, being infe£t» he ought, bjr a 
resignation ad remanentiam in his own hands, to 
consolidate the two estates* Should the superior 
acquire the property by adjudication, he may com^ 
plete his title by a charter oi adjudication, and pro* 
ceed in the other steps which are nK>w held to be r&* 
quisite to constitute an absolute right' in an ad- 
jndger ; and then he may resign ad remanentiam, 
and so consolidate the property and supmority. Or, 
should he acquire the r%ht by purchase from the 
vassal, a resignation ad remanentiam by the vassal 
restores the property to the superior, and consoli^ 
dates it with the superiority. 

On the other hand, should the vassal succeed to 
the superior, he must complete his title to the su- 
periority, and be infefil; in it either by a precept £rom 
Chancery, or, where it holds of a subject, by a pre- 
cept of £lare can^^; and, being infeft, he must 
resign ad remanentiam in his own hands. In the 
case of a purchase of the superiority by the vas- 
sal, the purchaser must in like manner complete a 
^i^udal right to the superiority ; which he may do 

f Wetter CanMrm vetted in the peraoi^ ef Wmism^ under theinfefl* 
" ment 1705, tnd the property yet^d ip l^it perton, imder the infeft 
** ment 1730, remained separate and /li^tioot estates; and, therefore, 
'' that the property could not he carried by the special service and in-* 
" fsftment that was afterwaidt e^ppede ii^ the person of Ardiihald tht 
" younger, in lespett that a^tetisnfttioii adretfw$entuan coDtolidAtiDg 
*' the property with the superiority had been expede in the person of 
'< William ; therefore, repel the plea of consolidation.*' And this 
judgment Wat aAmied on appeal to tht House of Lordsr^ ^' 

Z 
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ondther the'|H:!oenntoff]ror.pKeeipfc oontaaiied in 
Ubi difipoiiiitiiGaii-t-:ili't>tllu9r words^ athsr by resign 
Datiotiior: ottofiiliiatioibT. and being feudaliy vested 
in tbe superiomtjr, he nRist«then!]3esigiK'<H|^#^0«»aiien* 

FinaUyt in wJiAtever mode the duperies may ac- 
jquke tfaeiMToperty^ ot tbe vassal the superidritTV the 
ieudal right of both property and mpeticfnty^ most 
he fully vested in the adquirer ; andtiros, with both 
jrights- feudally in him, a resignatidn of the propwty 
ad refnanentiam with* the superiority, can albne 
(oensolidate the two estates^ 

• Of tlHs doctrJAe, no doubt is nbw entertained ; 
nor can -the necedsity of these forms admit of a quefr* 
iion in all oases of actual separation of the proper- 
ty and superiority. But there remains a question 
<of some difficulty, where the princif^le is applied 
.tp the completing of the purchaser's title. Thus, a 
jPJUrehaBer receives a disposition with a douUie man- 
jier of holding, and with a corresponding procura^ 
(ory of reaignfUtioa and a precept of sasine, and on 
.the inde^ite preo^t in the disposition he takes in* 
ieftment. . He afterwards resigns the lands, and ob«- 
ctains' a ch^rtei? ofi resigtiatioii - from the' setter's supei- 
.r^oF, op which also be is infeft. The qu^tiofn is. 
Has this form of completing the purchaser's title had 
.the effect of ^eparatiagr the property from tbesuperio- 
rity ? Because, if they have been separated, a resig- 
nation nd remanentiam is necessary to consolidate 
the twQ ; ^ and were a title to be made up hy the heir, 
me holding of tibe teller's superior, without taking 
up the base right carried by the purchaser's infeffc- 
ment in the disposition^^hcj. and those who came af« 
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ter liilii', ^jrafuld dirty the vuperiority otliy i wiA aU 
the coDseqiieneeii of ftdd'fi case woidd follow* 

This canaot connmoiily oeciir>; but k baa Mctkn- 
yed ; and 4>phuoiiB of vwy: lAgh atttboritybaire beem 
given, tbat a jseparotiMi ia ^ua t&eted, 9^d that 
infeftment on tba ohttrter>«f ff«tsigntb>]| will givi 
right to the anperioritjr tiieMjr^ To aot on this 
^apinion, what applied to the Completing of tbb tittoi 
can do no harm ; on tbe icontcary, it is that whieh 
every prodent eonveyancer will follow, because it 
^nly requires* a resignation ad retnanenthfn to 
prevent a question in regard.to the nature And «& 
feet of tbe iitle« But the question may ocdur undev 
iSireumstanoes similar to those of Bald's case, and 
whMe it may be neces8ar)r to Investigate md decide 
ihe point on prindplei 

In the^r^^ plaee^ it is. impoaaiUe to consider the 
iilstoryof the disposition to. a purchaser, and die 
ndvftutages derived from the indefinite precept^ 
without acknowledging the option which it. gives to 
the puiiehaser as one of the happiest iuventioiis of 
pftictice. The two infefilments which ftemeriy 
W^re taken on the separyite chairteaM aflie and deme^ 
Were base and puUie rights, whitii leeeived their 
^eict agreeably to the rules by wWeh puUic and 
base rights brieve judged of^ Imd where it was im^ 
possible to trtinefer the pmileges of the one to the 
Mb^t It is iUr this thati the superiority of the sa^ 
Mne on the indefinite piecept appears ; it is either k 
public or a base rights at the option of the receiver ; 
and it may be first the one^ aiid then the other. Of 
tins usefiil power ^ of adaptatioa the sasine oh. this 
ptwifpi ought never to be depri;ved. Wherevisr it 
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caabe used totheadyantagt t»f.th6.fnjpt^|etor» it 
ought *ta be construed so as to.guneluin all therigbts 
of which it is susceptible ; and if it be necessarjr 
that it should be held to be a sasine on a public 
right, tlieTe seems no good reason why it ^shoiUd not 
in every sudi case be so construed. 

In the ease supposed, the infef tment, if it be eou-^ 
stmed to be an infeftment on a base right, muai 
carry the property. If it be held to be a sasine on 
a public right, then it does not carry the property 
until it shall . have been confirmed 4 and if it never 
shall be confirmed, it carries nothing. If, th^n, 
during the. lifetime of the disponee, he shall have it 
in his option to declare the nature, and consequently 
the effect of this sasine, 4oss he not, in the most 
unequivocal manner, declare it to be a public righ^ 
when he obtains firom the superior a charter of 
resignation, on which he isinfeft?* audi f<(>r this 
obvious reason, that, unless the fix^st saline be 
so construed, the dispones must have, been act* 
ing inconsistently^ and undoing by one form what 
he had done by another. This charter of re- . 
signation and sasine, capable, of carrying the 
whole consolidated purdiase, must be oonstru* 
ed to carry only the superiority, because the prer 
vious infeftment must be construed to be a boM 
right. But if the previous in&ftment be base onljr 
by construction, and may be construed to, be puUk 
as* well as base, why give a construction to.it thtt 
must destroy the titles of the purchaser, separate hk 
estate, and endanger the rights of his heirs ? Thi^ 
would be a construction destxuctive to the intei%$t 
of. the purchaser i whereas the legal and l^Vfi^ 
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eottMracfttdii 6i th^ eSed of tbei hidefiiiif e precept 
tiiust always be favourable io the purchaser, and 
productive of ease and facility in the completing of 
histiil^. 

It is oh this ground that it may be maintained 
that the previous sasine ought to be construed in*' 
to a public right, and incapable of affecting the title 
made up by the purchaser under the charter of re* 
dignation and saaine* 

But the case may occur, where the purchaser, in 
whose favour the sasine has been taken, has died' 
without expressing his intention ; and it may be 
doubted whether the same conclusions ought to be 
drawn in that clise, as where the purchaser has^ 
taken a charter of resignation* As to the method 
of completing the title of the heir, there can be no 
doubt tha;t, in prudence, it ought to be comfdeted, 
on the supposition that the sasine in favour of the* 
deceased. Was a base sasine which carried the pro- 
perty ; that is, a title ought to be made up in the 
person of the heir to the property in the deceased* 
But this, although it gives mojre the appearance of 
intention^ on the part of the person in whose favoilr 
the sasine was taken, to carry the property, is to be 
considered still as an optional right in the heir ; since 
he may complete his title, either on the assumption 
that the infeftriient was a base one, or he may obtain 
it confirmed as a public right; and, therefore, in' 
this, as in the former case, thei conclusion seems to 
be nearly similar. For if the option be held to be 
given to the heir, of which there can be no doubt, 
it must necessarily follow that, on his taking anen-^ 
try by resignation, be made his etectioH to bold the 

8 
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mmm in im ataototo^ t» be' a piW^ imcwAane^ 
swine; rapaUe of Irestkig tto feudid ri^t whutevw! 
Hntil eoiifiniied* 

But there is another riew of this case to l|0i 
tskeni whsch ^oirds an. Explanation of the title^ 
a^ttallj saAisfturtdry^ and wbiith leads to a sinilar 
eondnnon. The Tiew is extremelf simple^ but not 
lass forciUe» In a dispositicm of sale» the scUm^ 
gives two rights. This was more perceptible in the 
eld form of coilref adee ; but it is equally consist- 
ent with the moderti disposition. He gi^^s the 
estate to be held of himself ; and he gives the sasM^ 
estatf to be held of his superior*. To hold the same 
estate of two different individuals is obviously im-»^ 
yossiblis, aad jdainly inconsistent with feadal prin-» 
dpleSL Ift therefore, this be iBadiaissihle» the one 
holding must yield to the othev,i — ^the one must b0 
reeeiv^ as effectual, — ^the other as void.. This ie 
the indisputable legal consequence ef the nature of 
the two rights, — ^it does not depend on absorption^ 
But the base right is held to be y^d^ beeause it 
cannot l^aUy exist at tho same time w^h the' pifb^ 
lie right* 

This prineiple su^orts tt^ title <m the ehartei^ 
of resigputlon and infbftmcoft^ as that title gives the 
estate to be held of the seller'^ supper.. The in* 
feftment in the dispositioi^ in ao far as it may hi- 
considered as a base right, mahes theparecis^ same' 
estate hold of the seifer ; and this lacft inf^^toelifr 
most yield td the former. 

As this opinum is uAcoMcieted witji th« dqctrine 
of con^olidsition,. and is riot d^Mtidatit on the power 
of absoiptioui suppoi^ed at oat time to exisC m 
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tine right dF fiiq[>eiforit jir^ iH t«3 ivofidr t(^ attend itdi 
tbe G^ixm, ia J*tg?urd to it, given by, flie jgceatesfc' 
lawyer- this country' i^^iDenfprddiietd. iLord Stair, 
in tbe Appendix to his loatitiiufcefi, speaking of the 
effed; of tbe M^ad^iite 1693^ c;;85,ii^ l^s remark c 
*' This statate wild renwdf ^ fre^pieiKt inconiiieH 
'^/Bieo^ ;:lforit was.orddilary&r buyccs, ailthoiiigh: 
** they might hold of the superiors, to. take onliy. 
^ tnfeftments holdenof the disponer, and. then to 
^ dispone agfdn to others ; wibo, In the same nmn» 
^ Ber, took mfeftmeni holden of the first pbiv 
^ diaser, and so fcirth, tossnbi^ufiDt 'purchasers';. 
*^ whereby the pvoprittMuis might 'have very maAyi 
<* superiors, all -faoldiag baa^. Bi]t,.(by this ^h^^ 
^ tute, the proprietor might take . idfeflniedt froot 
** the first superior, and thteieby evamiate. all .the: 
*^ ititermediate stiperioriiies ; tfor Iwhere theoe is rai 
procuratory of resignation for an itafcftmefet^fromi 
the disponer's superior, and a precept of sasine to 
*• be holden of the disponer himself, albeit the puir- 
*^ chaser take infeftment on . th^t precept, yet, so 
*^ Boot as he dbtaiins infeftm^t frofU the disponer's. 
* superior, the infeftment holden of the disponer 
*^ becomes void ; seeing the same fee cannot, at 
'^fhe same time, be holden of ilifierent supe-, 
^ riors/'* 

This is an authority too direct to be evaded, and 
greatly tM high ^tD be overlodced, — ^it stands on. 
a principle as true, ixiA as applicable now, as 
it was a : century ago, — ^it has no connexion with 
the principle of absorption, — the base right is not 
absorbed, — it is t?oi£fe«?; imdit'does not infringe on 

^ Stair*8 Institute, A^^. p. 787, Edit. 1*759. 
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the principle ci eonsolMaiioDir— tbwe is hefe an i 
strumeitt of sarine for the r%ht oo&ye7ed«— «4li4 
is ild fnauleremse of an estate which cannot be^ 
traced in the recwd ; and the infeftmeat on tJie 
precept in the diapmition must be taken in eon. 
junction with the infefi^nient on the charts of re- 
aignaticm, and ifeceive that effect whidithe law*^ 
gives to iL 

On this subject, then^ it may be acknowledged 
that, in the act of completing a title, it wooM be 
right t6f take the base infeftment out of the^waj 
by a resignation ad remanetfUam ; while, on the 
othor hand, w^ere the questkmito occur in judging' 
of the efiect of titles pfevionsljr made up and fixed 
bf the death of a party, the opinion that- tha title 
fcy charter of resign«tion and infeftment carri^ 
both jmyperty and si^^erioHty^ m^ht be siqiported 

on good groundsw^ 

* 

1 The reaBonin^ in Che XetX has not been considered satisfactory ; 
and the doctrine quoted from Lord Stair's Institute, is said by Mr. 
Brodie {Brodie's Stair, p. 833,) to be altogether erroneous and now 
cixploddd. Henoe, where a disponee, with adupoiitUMi contaiiiing a 
dimble manner of holding with prooaiatory and piecept, has first taken 
infeftment on tfie precept, and without obtaining fais sasine coit^rm** 
ed, has thereafter resigned on the |»rocuratory, and obtained a diarter 
of xesignatloti fh>m the aiqiertor, it is understood by conveyaiioen that 
infeftment on the precept in the charter of resignation carries the sa^ 
periority merely ; the property haying been carried by the prerioas 
infeftment on the preempt in the disposition : and that a resignation 
ad remaneniiam is AerdStoe necessary in order to eodsdidate tbfeftwo. 
One obvious objection to the reasoning in the te^t is, that it: leaves. 
the sasine on the precept ifi the disposition, on record, une^tingui^ed 
and untransferred by any of the usual methods of elttinction or ti^n^ 
ference. Besides, eren on theprindples stated in the fixt, th# iMt- 
soning seems defeetiTe: for although the disponee has no donbt an, 
option to complete his public right either by resignation or confirma- 
tion, the act of taking infeftment on the precept may fairly be said to 
indicate his dflction to proceed by confirmation! since, whether bade* 
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7. Of ^e Mri6u$ ea^i if eMrgi-^lx^ the twfe. 
cedifig sdctiotiS) the formts and principle^ by wMch' 
\ a purchiuier completes his titles have been eonsi- 

( dered ; and it is now proper to dhow in what man* 

Her these forms ai^e applied in the different cases 
which may occot*. These may be dassed fos £ol« 
h)ws:-^l. The case where the seller is ftiHy in- 
, Adft 2. Where he is infeft on a disposition ini«. 
confirmed. 3. Where the seller has no more than 
It personal right, or where his title remains td be 
completed* 4. Where the purchaser dies without 
having taken infeftment* 5^ Where he dies after 
having taken infi^fttnent, but before having com* 
pleted a public right. 6. The mode of complet- 
ing the title of a vassal to ^ the superiority, in the 
event of succession, or of a purchase ;^ and, lasihj^ 
The meihbd of completirig the strpenWa ri^htto 
the property in either event J 

1. Where the teller is fvUy infeft. — ^Where the 
seller is fully infeft in the subject, he gives a dispo- 
sition to the purchaser^ with a double manner of 



dare that infeftment to be a paUic or a hoat one» it is at least irrecon- 
cilabte with an i&teiitiot) td enter by reilgiiatlon. At theB8metime» 
if it be now authoriiativety settled* ,t2iat even a. complete entry by 
confirmation is not incompatible with^ or destructive of* a subsequent 
entry by resignation^ it seems to follow* a fortiori, that in such a case 
as ^at now under oon'sideration* the inchoate entry by confirmation 
will not prqudioe the posterior entcy by resignation : seeing that in 
the disposition it is declared* that the one form is to be without pre- 
judice to the other. See the recent case of Stewart against the Earl 
Iff Fife, 80t^ Feb« 1827* Fac Coll. and Shaw and Dunkp* «iipra* pp. 
880-SS7. See aiao Campbell agtuMti Haldane* 4th Jan. 176^, ^fpa- 
boddog Brown s Supptements vol. t. p. 809. Elchies, under .the name 
Cunnlnghami voce Member of Parliament* No. 61* J^oUt, p. 282.— 
finiToa. 
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holding, arid cortrinmg a precimtory of resigna- 
tion and a |»reoept of aasiiie. In virtue of this oon- 
ireyance, the purcbaaer majr eatar dther bjr retalia- 
tion or l]^. confirmation. 

WhcSDt the purchaser enfidn by resigoaticm, he le* 
signs in the hands of the seller^s superior, ia virtue 
of the procuratory of resignation ecHOitained in the 
disposition* Upon this resignatidn, the seller^s su- 
perior grants to the purchaser a charter of resigmi- 
tion ; on the precept of sasine in which charts he 
is infeft. Thus the purchaser comes into the pkoe 
of the seHer, holds of the seller's superior, and the 
seller himself is completely divested. 

If the purchaser, in place of completk^ his title 
as above, has taken infeftment on the precept in the 
seller*g disposition, then from the date of that inf(^- 
ment the. purchaser is secure against the acts of the 
seller and the posterior diligence of his creditors^ 
But he does not bold of the seller's superior, imtil 
the superior shall have granted a charter of confirms* 
tion, by which he confirms the disposition and the 
infeftment following on it; and, by this confirmation, 
the purchaser, in the same manner as in the case of 
infeftment following on the charter of resignation^ 
is miade to hold of the seller's superior, and the sel- 
ler is completely displaced from the progress. 

Either of those is the regular method of com- 
pleting the title of the purdiaser. But it may 
happen that, after having taken infeftment on 
the seller's disposition, in place of taking a charter 
of confirmatibn, Che purdiaser ri^igM, dbd fakes 
a charter of resignation, ' on which he is infeft; 
and he thus holds an infeftment on the disposi* 



tioti FiDiu tlie seller^ and an Infeftment on the diar^ 
ter 4»f jrddignkirioti from die aeUer^irapeHor. \{lie; 
qua6tk>tt which occurs here is ^f eeyraidei^able pvac^ 
tical importance. Have the iM*opert{y «iid'8iipQriorft)^> 
beenf separated^ or aire' both held bf the purc^aBer 
under the charter of resignation and infeftment? - 

Having, in -treating of coosdlidatidn; stated the* 
distinction whidi, in prudence, the conv^ancer 
otiglit to observe betwe» this ease, oocnrring while 
it is still in his power to avoid the question, and the- 
same ease after it has occurred, and comes in a shape 
that cannot be avoided, it would be improper to add 
more here, than to obserre that, in the fornix case, 
iht title on^ht to be made up on the idea that a- 
separation had actually taken place, by making the 
purchnser resign the property ad remanentiam m 
his OMm hand ; and so,, without allqaestifm, ecmso^ 
lidatd the two estates in his own person ; whereas,, 
in the case where the maker of a settlement to a > 
stranger has died without consolidating the twa. 
rights^ and the question must be taken up oil the 
right as it reaUy stood in the granter of the settle^ 
ment at the time of his death, there seemd reason to 
maintain that the title does not effiect a separatnm pt 
proiierty and superiority ; but that the charter of. 
resignation and sasine, ab the superior right, eartvA) 
the whole estate which was m the seller, and will) 
vaMate any settleilient be may have granted:^ 

2. Where the eeUer kds Ikeuinfefl &n tieHspoii*' 
ibm ^ aale^ uAcm^rmed l^ ike euperior^^'^ik this 
cttue, the i^^er, liiougb he has been infeft an Ihe; 

> 

^ Vide iupra, p 344 in note. 
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disposition from his author/wilbottt a oonfirmiutioii^ 
gives a/difeposHion in common form, with a doable 
manner of boldingi a procuratory of resiguation, and 
a pirecept of ^sasine. 

There are here two modes in which the title may 
be completed regularly and effectuallf • The pUr* 
chaser may take infeftment on the precept of sasine 
HI the seller^s disposition ; and, by a confirmatioti of 
the disposition and sasine ' in favour of the seller, 
and of the disposition aiid sasine in favour of him- 
self, bis title, as holding of the seller^s superior, will 
be completed. 

This is clear, from considering that B, the seller, 
held a disposition from A, who held regubrly of the 
superior. This disposition contained a double man- 
ner of holding ; so that, when B was infeft, he was 
entitled to consider that infeftment either as a pub- 
lic or as a base infeftment ; and when he sells to G, 
the purchaser, with a double manner of holding, 
and C takes infeftment on B's disposition, although 
C is to be considered as holding base of B, he has 
also a power of holding of B's superior. When, 
therefore, the superior confirms B's sasine^ follow- 
ing on the disposition firom A, with a double maifr- 
ner of holding,, that confirmation makes B hcdd of 
thait superior. The right, then, to C, enables him 
to hold either of B, or of B*s superior ; and, thrare* 
fore, the second confirmation of 04 disposition land 
infeftment makes him hoM of B^s superior. 

Had the confirmation been of the last dispositiMi 
and sasine in favour of C, without a ciKifirmation 
of B's disposition and infeftment, it would have pro- 
duced no effect ; because the right by the former 



' ^ fiUt KOT CONFIRMED. ^4^ 

pri^rietw A to BrWcyiM'liiiVe i^ood tetween C M^ 
die fitiperior. The |M*oi>ieif title, therefore, isr by a 
confirmation of both base rights, hy whUAi 1)dth4»el« 
ler and purchaser are made to hold of the superior ; 
and, hy the last right in favour dt the putfdiasery 
the sellCT ia dii^aeed £rom the prioress. 

The other miodd is by resignatiqu. Now C, the 
pmschaser, haa a proisuratory of resignatiou in B, the 
seller's disposition to himself ; and, by the aame 
disposition, he has an assignation to the procuratory 
contained in- the disposition from the former proo^ 
prietor A to By on either of which he may resign, 
and obtadn from the superior !a charter of resigna- 
ticm. It may be proper to consider the situation of 
the purchaser in these two cases. 

1. If. the purchaser, C, resign on B's procuratory, 
it will be observed that B had no power to give a 
procuratory^ since J^e did not hcdd of the superior ; 
axidt therefore, bis procuratory, as it stands in the 
disposition to C, would be no warrant for a charter 
of resignation. In order to remedy this, there is a 
confirmation united with the charter of resignation ; 
and tiius B^s infeftment, bedng confirmed by the aur 
peffior, operates reiro^ and validates the procuratory 
ofvresigxmtion.by Bito C, ao aa to giveefiSsct to the 
resignation on hia procuratory, and entitles the siv 
periQir togive a valid charter of resignation to C; 
and, thus, th^ purchaser's title is completed by 
the. aasine following on the charter of resigna* 
tipn. 

Si. It is needless to observe that this union of the 
charter of .coi4firmatio9 and resignation is the regular 
and epnimm method oft completing the titie of the 



^M case; or THK fiCLI^ER INITJEFT, 

pmbuar. BttiCwpUufejoffiriloWiiigthtemMlicMl, 
C were to resign on 'th9 procwatoiy of re»igimtioai 
gSveH bf A» tbe seller's iiiit}H>r> this would no doub^ 
be ft valid cfatatdr of resigdgtionu But tbea it woul^l 
be fatttdmfd witk the base rigbt in favour of B ; 
and, coMequfiitt;f4 • Msinie oQ tbat cbKMet in fsvoiiv 
of Cf Would carry nothing but the aupera>rit7« . Iix 
tUB way, Ct tibie jpurchaaer, would be the superior 
of the 8dler*6 base right ; because^ by the rasigna- 
tion on the prbcuratory by A^ the seller^s, author, he 
would come mto thQ place of A, and so be supericnr 
to B, thesellen The propertyi tfaen^ would x&amsk 
to be taken up, and that could be done only by tak- 
ing ihfef tment oa the precept of sasine in B! the ad* 
ler's disposition. The purchaser, C» would th^i 
hold the superiority on the charter of resignation 
and sasine, and the property on the sasine following 
on the disposition and precept by B^ the seller. 

There is thus a conqdete separation of the pzo* 
perty and superiority ; and the questioti is, in what 
manner they are to be united ? Were C, the pur« 
l^haser, to resign Ml remaneHtmm in his own hands, 
Hie objection would be, that he is infeft on a pre- 
cept by B, the seller, and that B's infifftineiit still 
intervenes, which forms a bar to the rei6iga$tiM^ad 
^BntoHenHam ; for C, the pui^aser^ must be both 
superior and vassal, in order to his making an effec«> 
tual resignation in his own hands ; wh«fi«as here 
%here is a mid superiority in R C, the ]AH«baser^ 
after taking infeftment on B^s precept, must tb^t^ 
fore confirm the base right, that is, the disposition 
by B to him, and his own sasine fbllowing therecm^ 
hy which the right wQuld be holden tmiMdiiitely of 
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C bimself^ aad th^ taxi tffxp&nmitf tn . fieivonr of B 
be siipeirs^ded wd exUiiguisbed ; tltea a resigna- 
tion l^ C in his awn hands ad remtmentiam would 
consolidate the two estates, and mabe C hold both 
(thus £knited) of A's superior. 

This form of making up the title, is one viery ui»- 
likely to be adopted, unless through oversight or 
tifistake ^the othermethod, of confirming the seller's 
infeftment, and resigning on his procuratory of re- 
signation, being the method uniformly followed. 
But it may be an useful exercise for the student to 
follow these diflTerent acts into all, their consequen- 
ces, and thus be able to detect and rectify mistakes. 

S. Where the seller hM a per^oMal rigM eniy^ or 
where his title remains to be completed. In re- 
ference to this point, there are two questions con- 
naeted with the title, which require to be previous- 
ly considered. — 1. What constitutes a complete con- 
•veyance to a personal right ? and 2. Where there 
areseveria iofeftments proceeding on the warrant 
of a person, who had no feudal right in him at the 
time of giving the warrants, but whose title is sub- 
sequently completed, whether the new title accresce 
tto them all equally, or in the order of the registra- 
tion of the different sasines ? These questions will 
render the prope^r title in this qase perfectly obvious. 

1. At one time it was held to be the rule, that 

where a seller had merely a personal right, — a right, 

for example, to an unexecuted precept, — a convey- 

: aniDe of that personal right gave a complete title to 

"the dfsponee. It was thought that thereby the 

whole right vested in the disponer was carried to 
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the diqKmee; the sieller was coni&dered ta eompletely^ 
divested ; and, theref<Mre» no subsequent convefonoe 
by hiro» and no adjudication of his right, was held to 
affect the right tvanirf(Mn»d t^ the ^aposition alone. 
Tliis principle was taken as the rule of decision ia 
several, cases. ^ The same princij^e was reoogidsei} 

s Bxde.^gnnsi, Piurdki 8th December 1110, JF^hu^ Mor. p. S84#» 

In this case^ Newal conveyed a hou9e i|i Dumfries to James RobBOQ> 
with a procurator^ of resignation ; and ^ames^ without taking in- 
feftment^ disponed to John Robson^ with a procuratory of reslgnatioo 
andprecepf^ofsasine; and John Robaon wasinlbft on his brothet'a 
precept in 1693, and conveyed the property to Andrew Puidie. 
Thereafter, John Ilule, a creditor of «^ames Robson, adjudged Ne- 
wal's disposition ; and, on this title, John Hole, a son of the ad^ 
ju4^j was infefi on. the procuratory in Kewal's disposition ; on 
which title he raised an i^ction of n^ills and duties, in which Purdue 
appeared as defender. Rule, it will be observed, claimed as the ad- 
judget of James Robson's right, after James had disponed to John, 
and Pnrdie appeared in right of John ; so that the question agitated 
by these parties was. Whether, after the disposition of the personal 
right by James^ there remained in his person any title to the subject 
whldi oonld he carried by Rule's abjudication ? In the debate^ the 
pmiehiefly atgned seems to have been. Whether a disposition fe» 
quired intimation to complete it ; and the Court found, '^ That James 
'' Robson, having only a personal right by disposition, without infeC^ 
nent, the disposition made by him to John Robson, Purdie*s a^- 
fhor, did fully denude him, witiiout the necessity of intimatiMi; 
« so that the sulgect could not thereafter be a4iudged from ^v ; 
" and therefore preferred Purdie." See also ErsHine dgaiusi Sir Jol^n 
Hamilton, 19th Decemher, 1710, ForbeSy Mor. p. S946, which pro- 
ceeds on the same {Mrineiple^ In fliat case, the fiail of itlncardhto 
acquired right t^ an apprising of the l^nds of Tll^iaUan, but was not 
infeft. He then gave an annual-rent rjgl^t out of these lands to Lorf 
Cardross, and then an heritable bond of relief to his Lordship for 
several debts in which he stood engaged. ' Thereitfter he dtspcmed the 
lands to Sir Robert M{U« who i^ras publicly infeft in them. Coh»el 
Erskine accjuired right to Lord Cardross's interest, as Sir peorg^Hf* 
milton did to' that of Sir Robert Mill ; and the question was, 
Wliether, by the conveyance ef the pmonal right to'Lord Cardroe^'e 



it 



ill the first deoision in Bell' against Gartshore^ 
which, according to Lorid Karnes, was pronounced 
under the weight of former decisions. But that 
judgment was altered, after a hearing in presence^ 
and informations ; and Lord Karnes explains the ' 
prioci^e on which the alteration took place. ^ 

The circumstances of that noted case were these« 
Cbatto purchased an estate at a judicial sale, ex« 
tracted the decree, and, without taking infefiU 
ment, conveyed it to Bell of Blackwood Houses 
Theireafter Oartshore, a creditor of Chattb's, ad- 
judged from him the decifee of sale and lands, and 
then completed his right by infeftment. So tha^ 
the question which was decided in the case of Rvle 
against Purdie was again brought before the Court, 
viz. whether the purchaser, having disponed bis per- 
sonal right, was Juhdilus denuded, so as to leave 
nothing to be carried by Gartshore's adjudication. 

The argument stated by Lord Kames is this : 
A disposition, with a procuratory and precept for 
giving infeftment, is in its nature altemative ; that 
is, authorizes infeftment to be given either to tte 
disponee or to his assignee ; and the property must 
be transferred to the person to whom delivery is 
made. To suppose that, after an assignation of 
this disposition, infeftment can be given to bo other 
than the assignee, is a mistake. It is contrary to 

• 

heir^ the subsequent dispouee infeft was preferable? The Court 
held that Cardross's right conveyed all rightsj personal as well as 
real; and, therefore, found that Colonel £rskine*s right, being prior 
to Sir Robert MiU's, is preferable. 

1 Bell against Gartdiorey S9d June, 17S7. Karnes' Rem. Dee. No. 
8> £lchie*s Competition, No. 3, and NoUs, p. 103, Mor. p. 8848. 

2 A 
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praetioBt by which an aMigoiea to a dispodtioa may 
first iitfeft the disponer^ and then take infeftment on 
that disppner's prec^i ; a practice perfectly infomaJ, 
if it were law, that^ after the aaeigMtiony the eedeat 
is 80 denuded that be caaaot be infeft. Lord Kames 
illustrates this by a reference to the aasi^ationof per- 
sonal obligations, the aasignation to which does not 
dmude the granter until it be intimated ; and as in the 
case of several assignations to a bond, the assignee 
whose right is first intimated will be preferred, so, 
by analogy^ Lord Kames concludes that the assignee 
to an unexecuted precept ci sasine, who first com- 
l^tes a feudal title, ought to have the prefenfale 
x!i^t. Lord Kames then inquires what eflBact must 
be produced on the records ; and shows that the 
principle, which completely divests a person having 
a personal right, to which he has granted a disposi- 
tion, must put an end to all security from ia&ft- 
ment; since there may be latent rights by a 
person infeft» but granted before his infeftanest, 
whidi, totally divesting him, render any subse- 
quent right from him void, as flowiag a man bor 
bente potestatem. 

It was on this reasoning that the Coort potefer- 
red Gartshore's real right ; and tl|tis decision Jus 
been held to settle the foixstm The disponee ia a 
personal right, therefore, ought to take infeftment on 
the unexecuted precept to which he acquires right ; 
for until he has been feudally vested, in the right, 
he is exposed to the diligence of the seller^s credi- 
tor, as well as to his future acts ; and either a credi- 
tor of the seller, or a dispoaee obtakiing a prior in- 
feftment, will be found preferable to liie pttrchaser 



wMi M prior dispoitt^ but on irhieh no infeftmelM; 
bas follon^. ... 

S. Asto: tlid other qtUBStioni where ^ iSkill&r has 
made op no title, ibnt gives a procuretory and pre* 
cept» with a tiraiirant to eemplete hie own titles a 
sasine foUbTring oa tbe peecept, though the gratvter 
be vested with no feudal right, will be completely 
validated ^by a subaequeni; tiHie in the perioa ^f Ihe 
grantar. Of this rale there is a g(^od exampte in a 
case in which a person mamed Glpdwood had puif« 
ohaaed lands firam Aikitian, the disposition to wHfh 
eoBtained procnratoiy and precept, tmt on wbiek 
Oirdwsood had siot taben infeftment. Oa the naiv 
rative that he was heritable proprietor, Gifdwood 
grafted an heritable bond to Keltij in Jnly 179S» 09 
which no infeftmrat followed at that time. After** 
wards, in IfSS, while he was still uninfeft, Qird- 
wiood garve a second heritable bond to Pateraon, on 
which Paitersoii was infeft in 17S4i.» Girdwood 
thereafter borrowed a second sura frwa K^y by 
heritable bond, on whkh also KeUy neglected to 
take infeftment, tiU, in 1787, iSkat Kelly discovered 
the ne^eot on the part of his author to take linfrft*' 
ment, when he applied to Girdwood, who p»t Aikr 
man's disposition into his hands ; and Kelly, having 
infeft his author, Girdwood, then took in£sftaQ(ient 
on the two heritable bonAi. But this was not done 
till 17S7, two years aft^ the infeftznent on Fater^ 
son's heritable bond. In these circumstances, Kelly 
Hiaintained that Paterson^s sasine was void, as flow- 
ing from a person uninfeft ; and that the subsequent 
infeftment was taken at his (Kelly's) expense, and 
for the sole purpose o( validating his own right. 
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The Court ** repelled the objection to FMcndn's 
'* infeftment, and found that the infeftment in fat- 
** vour of Ihe coramon author opontes rebro to the 
<^ date <^ the infeftment in &voar of Paterscm ; and 
** dierefore found him preferable to his compedtar 
** Mr. Kelly, according to Ae date of his infeffc- 
•• ment.'' » 

It was thus settled that infeftments, flowii^ firom 
a perton uninfeft at the time^ are afterwards vali- 
dated by comj^eting a feudal title in the person id 
the granter ; and that his feudal title accreaoes to 
the prior infeftments, preferring them not pariptu^ 
su, as validated by one and the same act, but ac- 
cording to the dates of their r^istration, pieciady 
as if the granter had been infeft at the time of giv- 
ing warrant for those infeftments.' 

These rules beingestablished, the cases comprdi^id- 
ed under the present head admit of an easy solution. 
Thus, where the seller has a personal right only, 
that is, where he has right to an unexecat^ proeu- 
ratory or precept, which he may assign to ^ pur- 
chaser, he gives a disposition with a double man** 
ner of holding; and, to enable the purchaser to 
complete his title, he assigns to him the unexecuted 
procuratory and precept to whidh he has right. The 
purchaser, imder the conv^ance, completes his 
title ; is infeft on the procept, or . obtains a charter 
of resignation, and is infeft on it. . \ r 



^ Pateraon against Kelly^ 10th Dec. 1749^ Rilk. €^. Home, M<»r. 
7775. 

* See in connexion with this subject the case of Henderson against 
Caropbell^ 5th July 1881. Fac. Coll. and supra, p. 290. 
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But the seller may have right to thi^. unexecat^ 
ed ^i^oeuratory and preeetit as heir oqly ; and then, 
Bsot only nmst there be an as^gnation to the pro^ 
cduoUory and precept in favour .of tl][e purchaser, 
bat the disposition must contain a procuratory foi^ 
eAahling the purchaser to complete the seller's, titl^ 
l(y a general service, in the character proper tq 
fxirry. the unexecuted procu^^tory and precept ; and 
this title.', in the seller must h? completed befoire 
the putehaser {Mroceeds.tp exfiQute tJlie procuratory 
or precept under the asi^nirt^on of the seller ; for 
the statute requires th^t the retour be deduced, that 
is, recited in the. inatnutoent* U will not operate 
retro and validate a prior inieftment. It may be 
added, that unless the filer's title be completed 
during his lifetime, the purchi^ser's title will be inef- 
fectual. 

Where the seller's ancestor has been infeft, the 
title of the seller can be completed only by infeft- 
ment in his own person ; and this must 4>e accom* 
plifihed either by special service .^nd precept. from 
thi^ Crown, and infeftmept, or by precept of clare 
emstat and infeftment, if the estate hold of a sub- 
ject superior,. It is inistomary, therefore, for a 
^seller, when hi^ title is so situated, to give a dispo-. 
sition with a double inanner of holding, a procura- 
tory» and a precept ; and, at the same tinie, a pro- 
curatory for completing his title to the estate, by 
obtaining an infeftment in his favour. 

On this disposition the purchaser may instantly 

take infeftment, and then proceed to complete the 

. title of the seller ; and although the seller, on whose 

precept the purchaser has been infeft, has not been 
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hifeft at the t&ne of the ptuAueifu hi&fteient, 
yet, wheii sUbM^e&dy the sdlmr's feudal titie is 
completed, it aecrescefi to tile purchaser) and v^ 
lidates his iitfeftineiit. It will be obseevsd tbat, 
iti completing the title of the seller, when the 
estate holds of the Crown, it can he done only 
by a special service and precept fron Chafltcery 
fbr infefting the heir; this infeftment must be 
taken before the lapse of the term specified in the 
precept, for the ncm-entry duties are caleidaiied 
to the term there stated; if mfeftment be not 
taken before the terra, the psrecept cannot be used ; 
and a new one must be obtained, containing a new 
estimate of the duties to be paid to the sheriff by 
whom infeftment is given. 

The principle on which these titles are completed 
has been completely established by the cases above 
referred to. 



4. Where Ike pwrthaMer dkfB f^Ukdut' hmmg 
taken if^efhnent on his dUposkiM. — ^When a pur- 
chaser, who has received a disposition with a pro^- 
curatory and precept, dies without haviiig been' in^- 
feft, it is necessary that his heir shall complete a 
title to the unexecuted procoratory and precept^ by 
a general service to his ancestor, whes^dby he will 
acqfuire right to the unexecuted proeuratOTy atid 
pf ecept ; and he may either be infeft, or oMain a 
charter of resignation from the superic^, in the 
game manner as the ancestor himself might have 
done ; or he may assign them to a purchaser, 
which forms one of the cases already con&dfdei^- 
ed. 
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But where the anceftor uniofeft has executed a 
settlaneiit, spedaliy dispoBing the land, and has 
either assigned the unexecuted procumtory and 
precept, or his titles generally, to the diisponee or 
institute ; then, under the assignation, dtiter gene- 
ral or special, the disponee may use the pttM»uiator|r 
or precept. 

Where, again, the disponee or institute has ne-* 
glected to complete the title, and dies, tiie substi-* 
tute or heir of provision must, in the character of 
heir of provision, by a service in general, to the 
institute, acquire right to tb# uneac^uted procure- 
tory and precept, <m which his feudal title may he, 
completed.- 



i 



& Where the pwrckmer has heei^ ii^^ ^^ ^^ 
dUpoeitiam, but dies befbre entering ijMh the seUef^e 
Mpmor.— *In dds case a different method will be 
foUowed where the lands hold of the Crown, and, 
where they hold of a subject superior ; the differ* 
eaoe Biasing from the forms peculiar to €han« 
<tepy. ■ ' 

Where lands hold of a subject superior, he unites 
a charter of confirmation with a precept of chore 
conetai. Qjr the charter, the ancestor is made to 
hold of the superior ; and that being the case, a 
precept of cbire constat completes the title of the 
heir, and his infeftment vests him feudally in the 
property held of the superior. 

But this is not a form known in Chancery ; the 
charter of confirmation and precei>t for infefting 
an heir are not united. Bef<Mre the precept from 
Chancery for infefting the heir is issued, he must 
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prove his tille to have it ittued in his favour, by 
a special service^ where certain ftots are establiafaed 
by the jiory in the sendee, e.g. the hol£ng of the 
ancestoFp the reddendo, the period of theandestor^a 
death, and the precise time of the nosrenftrjr. But, 
in the case supposed, the ancestor did not die hold- 
ing of the Crown ; and» therefore, a special ser- 
vice to the ancestor, as Crown-vassai, could not 
Iiroceed ; Qor could the particulars necessary to be | 
proved, in order to obtain a precept fiom Chan- 
cery, fyr iafefting the heir as Crown-vassal, be es- 
tablished by his special service. 

In the case, therefore, of lands holding <tf the 
Crown, and where it is the object of the heir to 
enter with the Crown, he may proceed by either of 
th^ following methods : — 1. He may take a charter 
of confirmation of the ancestor's infeftmoit, which 
will create a public holding ; and then, being serv- 
ed heir in special to the ancestor, he wiU obtain 
precepts from Chancery, on which he may be in- 
fefty and so carry the estate holding of the Crowo.* 
Or, 2. By a general service as nearest and lawM 
heir to the ancestor^ he acquires right to the pro- 
curatory of resignation previously unexecuted, and 
resigns on it, for the purpose of reoeiviijg a Crown 

> The Jirst form here mentioned is unknown in practice. It is 
objectionable^ because the heir cannot obtain a charter of confirma- 
tion from the Crown before special service ; and he cannot expede a 
special service to property holding of the Crown whOe Itis aathor'a 
disposition and infefitment are unconfirmed. A charter of coofirtna* 
tion and precept of clare constat are never conjoined in Crown deeds* 
Tile charter of confirmation proposed in the text would therefore be 
• chai^^r. in favour of no living person, and a eharter in fitvour of a 
deceased party Is inept.— -Em to a,. 
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t diavter of resignation, the Snfeftment on whidi 

f makes him Crown-vassaU in^ the place of the sel« 

r ler, and so makes Mm su]^or of the inieftbeBt 

I in favour of his ancestor. Being intkis miEOiner 

heir in the property, and, at the same time, feudttlly 

I vested in 4;he superiority, he grants a precept of 

claite e&Mtat in his own favour, the infeftment on 

which gives him the {nroperty of that estate, the 

I superiority of which he holds under the Crown- 

j cdiarlier of resignation and infeftment ; and, in this 

manner, the property and superiority being separate 

ed, and vested in the same: person by separate titles, 

in order to. consolidate the two estates, all that is^ 

requisite is, that the property should be resigned 

ad remaneniiam by the holder in his own hands as 

superior ; and in this manner the two estates will 

be consolidated, and pass under the Crown holding. 

The instrument of resignation ad remaneniiam 

must be recorded within sixty days after its date, 

in the name manner as the instrument of sasine. 

6; Of ike mode of completing the Htk qfa va^ 
mI who succeede ia or purchases the right of 
supmority^-J^WBksa the vassal succeeds as heir to 
the superior, he completes his title to the superior- 
ity according to the state of the title. Thus, if 
there be an unexecuted procuratory or precept, 
the heir acquires right to it by a general service ; 
orj where the superior has been feudally vested in 
the estate, the heir, by a special service, obtains 
a precept from Chancery where the lands hold of 
the Crown, and is infeft; or, where the lands hold 
of a subject, he obtains a precept of dare constat^ 
and is infeft. Being in this way infeft, either on 



]iM ac^ulx^ a femial rigbt to tbe aiigperiority^ 
and iK^Mdo » fiendal jrigjhl tof. tbe property undo: 
Im Migvaal' tiHet. The . twii matM bei^g ia th]» 
lottnlier sepiosated^ and both vested ia the aaroe 
jMTSoii, hei a^ Taiaal> resigna in hie own beads a» 
aaperioir adf r«»Ma^)B<Nioi, and tbiia o^uNdidtttes the 
two9Btate«u 

When, ' agaui^ tbe vaeeal purchases froiii his im^ 
ntediatejijiiieriorf he receives, from Idm a ds^osU 
tion With oile izadaner oC heldhtg only ; that ia^ <tf 
the petler's soperiorf who ib the xne^ate sii^eruKr 
<tf the. purchaser* The deed eoatams both a pro* 
Cktmtory.of resignation and Ji parecept of sasuii^ diat 
the piurdi^eir may enter with the aeUer's snpcriiv 
either l^ resignatioa or by confirmation* 

This disposition is predM^y the old duurter ume 
d^ SKperhre .m».; it is a pid>lie right ; axtd^ when 
saaiile Allows; on iU ti^ sasine prodaoes no ^eet 
whatever* and in no shape secnres the purchaser 
against the acts and deeds of the seller, until it 
haa hoea oasfinned hy the superior. Where the 
title of the purditaser is eonqnleted by > isasine oti 
the disposition^ it is said to be a title by eotAr^ 
uiation, as the > superior's charter- of conin&ation 
yalidates the right. The purchaser may enter also 
by resignation ; wd, in that case, on the i»'oeanH 
tory iji the disposition of the immediate siqperior^ 
tib^fvasml xiea^na in the hands.of his mediates sa«* 
perior;. talfi^ a eharter of resignation froln that 
auperior, on wbidii he is infeft ; and in l^kis way 
ooH^pli^ftes bis title by^. resignation, hciding of tbe 
mediate snperidc as his hmneJtote supgrjor^ In 
short, be comes jnrecisely into the idace of his own 
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itonti^lrtp nuperior, the mkUmiperiority beii^ ja 
tkte maimer completdf extmguiahed. 
* Ravliig ccnnpleled his i%ht to the euperiorityj 
lie beeoQMs hid own superior ; and the two estates 
stftnditig on die separate titles in his person^ hc^ 
nitusft) as vassals In * order to consolidate the twoj 
rtsiga ad iremanenliam in his own hand^ as sttperioir« 
In these transactions, conveyancers ought to ji^ 
coBeety that Iqrthe eonsolidation, tiiie two estates 
beeome Mie, and both are carried by the tittesof tbe 
superiority. If, therefbte, the pMperty was formerly 
held on a destination to a particular series of heirSy 
that destination will be completely sopited, and 
the property merged in the superiority ; the whole 
will therefore go to the same heirs to whom the suip 
periority is destined.^ Hence it becomes necesaaji^ 
far a conveyancer, in preparing the disposition, to 
make the terms of it suit the intentions of the vas* 
tal in regard to his soceession ; or, in the event of 
the varaal completing a title to the supeiiority, he 
ought to consider how far the destination (tf the su* 
peri<»ity may interfere with his intentions iu re* 
gard to bis dwn sucoessioni 

Lastly, Of the mode incompleting the tide of the 
ewperkr to the property vested in the vaemd, in the 

> TbiSf as a general propodtion^ seems to be stated too broadly ; 
for^ supposing tbat the destination of the dxminiuin utile imported an 
obligation in IsTour of the beiiB vnder it^ dii eOct mamiooed io the 
-test woidd Bo4 follow until forty yeais had elapsed after the date of 
the resignation ad renian§ntiam,—-^aid not even then> unleiui the pos- 
session for that period had been held by an heir in the superiority, 
not being also heir in the piopertjr**— ietiig tlac so man can nji 
piiictiptiDii agahMl hiteelf^ and the mere consolidation, in the case 
supposed, without prescription^ would be insufficient to sopite such a 
^tination of the proper ty . Sni toe. 



864 TH£ SUFERIOB THE I^OPEBTY. 

epent qfMceeedisig to, orpuftkMing, ikeprigw^ 
In the case of the superior suco^eding to, the pro-^ 
perty held of himselfy he gites a preo^t df dare 
tonsiat for infefting hicoscdif a»^heir to the vassal^ 
and on this heis'infefi; he thua hoMs- the two es- 
tates on sepcurate titles ; and-nothing renmiim but to 
itnite them bjr a resigDatiioft ad remanef^am in hm 
own hands. 

When the superior acquires a right, by disposi- 
tion, it differs from the oommcm dij^positiwt in this 
respect, that it contains only a procuratary of re* 
vignation odremaneftHam. On this procuratory a 
resignation ad remanentiam is made in the hands 
of the superior ; and the instrument taken on that 
resigmition must be recorded within sixty days after 
its date. 

The property thus becomes re^united. with tiie 
superiority in the person of the dup^ior ; • and nei- 
ther in the case of sal^' nor of suCcesiMo^i is .there 
the same danger, from the state of the destination, 
which occurs where the vassal acquires the supe- 
riority ; since the future succession is regulated by 
the destination of the superiority, and that has been 
arranged by the new proprietor, and, therefore, 
cannot defeat his intentions* 

But another danger may occur, from the circum- 
stance of the superiority being entailed; since it 
may be said that the property, being sunk in the 
superiority, and the superiority held under entail, 
tiie property must go alongst with it, and be sub- 
jected to all the conditions of the entail. This 
therefore ou^t. to be in the view of the convey<^ 
ancer concerned in managing either of these tran^ 
sactions* 



S65 



CHAP. V. 



OF THE SECURITY AFFORDED BY THE RECOBDS. 

Hating in the preceding chapters explained what 
is peculiar in the forms of the disposition to a pur- 
chaser, — ^in the sasine that follows on it» or in the 
charters by which his title is completed,— and. having 
explained also that system by which the right of the 
purchaser is recorded, it seems proper, in closing this 
subject, to show in what manner the records are 
rendered practically useful, how far they are defec- 
tive, and in what particulars they afford no pro« 
tection whatever. 

The records are intended to afford a protection 
to land rights, and to enable purchasers or creditoirs 
to ascertain precisely the burdens which affect .^e 
lauds to which they are to acquire right. A search 
of the records comprehending a period of forty yeura 
is supposed to give sufficient security. But in ordac 
to render that search complete, it must be con- 
tinued to the date of the registration of the puiv 
chaser's sasine ; for without this, as a certain time 
must always elapse bet ween, the date of signing 
the disposition and the registration of the sasine fic^n 
lowing on it, during which period a new sasine mS^ 
be- recorded, the purchaser is exposed; to the rJdk\Qf 
that taking place, wherever the execution of the dJ3-* 
position is relied on as affording a complete title. . 
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It happens, however, in the practice of this coun^ 
try, that purchasers trust to the execution of the dis- 
position, and pay the price on delivery of that deed ; 
nor is there one instance on record, or known in prac- 
tice, where a seller has taken advantage of the oppor- 
tunity which this manner of transacting business af- 
fords to defraud a purchaser. But notwithstanding^ 
this security, and the practice which has arisen from 
it, there can be no doubt that the legialatur^ ia 
establishing the records, had in view a dfft^nt 
practice, and looked to the evidence they aff<M:d» 
down to the date of registration of the pwefaaser*a 
tide, afi the ground on which his security W«s U^ 
rest. 

The intention of the* legislature had been in some 
measure overlooked, ^^hen a question ooeurred 
that called for the opinion of the Court on the 
point. In the case now referred to. Sir George 
Abercrombie had agreed to advance L.500D to Sir 
James Dunbar on the 20th December, 1774, on 
heritable security. The bond was executed, and 
ihfeftment taken in November preceding, and these 
deeds deposited in the hands <ii the Iiwr agent of 
botii parties. The money which was to have been 
advanced on the 20tfa December, wna not all paid 
until spring following ; and after it had been fiiUy 
paid, the bond and infeftment were delivered to Sir 
George Abercrombie. In a compeifition among Sir 
James Dunbar^s creditors, it was ofajetted to Sir 
George's security, that as the L JkOOO bad not been 
advanced prior to die dote of the infcltment, the ae* 
eurlty was given for a fixture debt, and, ponsequent^ 
ly, strudc at by the Act 1696^ c 5. Upon a heart* 



Xng. m inreseiicei tbe ol^^ction was rcipf^be^ s wbiek 
was, in-effect, finding that an instrument of iswio^ 
tbpii^ put on i^oord, is not efiectoal to the person 
iofeft, until the instriuaent sliall Jiave baeu daUvjeiv- 
ed to bim by th^ grmter of tho warrant on wbicbHt 
proceeds/ 

In ordear, iheii^r?^ to give perfect secuniy, 
tbe • search mwt he ecmtinued to the 4Aie of tbe 
registration of the purchaser's sasiae ; and, coaae^ 
quently» the act of gsvini; infeftmeat to a pur- 
idiaser, without ooavej^iag the property uoiiX the 
sasiae shall bavo beea delivied?edt is n^ iiioonsis- 

1 Sir George Abercrombie agaittst Sir James Dunbar^ 30th July, 
1789^ Fac. Coll. Mor. p. 1156^ and BeWs Svo, Cases, p. 67, in Not$, 
It will be 8«tilGi«nt^ on Aii poibt^ to {^w llhe' #piiiion iA Lord Juft- 
tioe-Glerki M^fen. '^ Thk is a^. abslr^i question bi Uw^ ^bfe 
observed^) and it is a very imporUint one. . Prior to the delivery of 
the deeds to the creditor, it is acknowledged that the whole of the 
«Qoney was advaneed to die debtor i but it is not dear how tnuob wils 
faid pvior to the date of ^ Ipfe^pent. Whether* than^.is Aci di^^ 
of the aaaine or that of the delivery of the deeds to be the rule ? In 
personal transactions, people trust to each other's good faith ; 'but^ In 
heritage ^eearities,. (he creditor truetax^nly to tlieefleol^tf his.bc^Ml 
lani itileftmeiitp Ha ntma povcasioa tf ikia atOn^sy mt9 )ie soe^ it 
secured by a comj^lete feudal title; and thus includes not •merely fa 
sasine^ but a sasine duly recorded* It would be strange, indeed, were 
the law to sustain an oljection to sudi a secmrity ; and, because *tlie 
money waa not advaaood sntil the isfeftvmt fatdbefoput uppatt- 
cord, to find that it fieli under the .Aft 1696. M^, ab&urd wquld tlie 
law be that should declare the creditor's security to arise from the 
re^Mtda, and, widi the same breiith, declare tiie deed ifttU, if ^ re- 
^iaem diomld think It yeoAasA to inast ^beijm odnnsmg his «i<vie]!) 
that it should enter the records* The law naver mea^ij nor cpuld it 
mean, such a thing." The rest of .the opinion refers to the Act 1 69^. 
But the reasoning of his Lorddiip, which was acquieseed in by the 
Oou^ clearly establishes, and u^pon ttnim{Bachable groand>> thena- 
oessity of a sasine being reeordad befoi:e it can he considered w^ consti- 
tuting an heritable security. 
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tent with the system of registration as established 
by law. 

Let it be supposed, then, that a search for the 
whole period of the long prescription has been de- 
livered to a purchaser, the question is, to what ex- 
tent does it afford protection? And it will be 
found that against certain dangers it affords no 
protection whatever, whilst against others it affords 
only a partial protection. 

1. The dangers against which the records afford 
no protection are these: — 1. Litigiodty. This is 
a legal restraint imposed on a debtor for the bene- 
fit . of those creditors who have commenced dili- 
gence for attaching his heritage. Without this 
restraint^ so far would the begun diligence of the 
law be from securing the attachment of the debt- 
or's estate, that it would serve only to give inti- 
mation to him of the necessity of divesting himself 
of his property. This principle, so just and neces^ 
sary, as between debtor and creditor, is defective 
only from its weakening the security of those who 
transact with the debtor, without any means of their 
knowing the steps of procedure from which the 
litigiosity arises. The diligence by which heri- 
tage is affected are inhibition and adjudication ; 
and in both of these litigiosity takes place« 

In executing, the inhibition, there are three 
stages. There is, 1. The execution of the dili- 
gence against the debtor. 2. Its publication 
against the lieges, prohibiting them from taking 
any right from the debtor ; and, 3. The act cf 
registration in the register of the county within 
which the lands lie, or in the general register at 
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tSdinburgh. It is the prohibition against the debt- 
or to grant, and against the public discharging 
them to receive, any right which may affect the 
estate of the debtor, which renders this diligence 
complete ; and although it may appear equitable 
that an inhibition ought not to strike at a tran*^ 
saction with a bona fide purchaser, prior to the 
i^ording of the inhibition, yet no sooner is the 
prohibition complete by the publication against the 
lieges, than litigiosity commences, and a sale by 
the debtoir after that period will be struck at by 
the inhibition. 

In the case in which this doctrine was establish- 
ed, the inhibition had been executed against the 
debtor, and published against the lieges. But the 
debtor, before registration of the diligence, sold his 
land to an onerous purchaser ; the question was, 
Whether the sale was struck ' at by the inhibition. 
The Court found that it was so, and t^at it was, 
therefore, reducible ex dapite inhihitionis} 

It is from the date of the publication of the inhi* 
bition, therefore, that litigiosity commences. Accord- 
ing to Erskine, the estate of the debtor is, after pub- 
lishing the inhibition, rendered litigious ; which has 
this effect, that the creditor who began the dili- 
gence is secured against all voluntary deeds granted 
by his debtor after the publication, though pro- 
ceeding on a cause truly onerous, pronded he shall, 

» Craickahanks against Watt, 18ih Febraary 1615. XHrlHon and 
Stair, Mor. 8393. This is a danger, which, however, may be so 
fitr obviated in practice, by an examination carried back for forty 
i3ays, of the warrants of l^gnet letters at the l^gnet office-— Eni- 
Toa. 

8B 
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within the time prescribed by statute, perfect his 
diligence by registration/ 

. The same principle regulates the case of adjudi- 
cations. In that case litigiosity commences from 
thQ. date of citation in the action of adjudication. 
TbxiBi where an annualrent right had been granted 
aftor the execution of a summons of adjudication 
against the granter, the adjudication was found to 
be the preferable right** It is unnecessary to aocu* 
mulate precedents. The principle, however danger- 
QUf , is fully established. ^^ This doctrine is received 
** by all our writers, and supported by an uniform 
*' tract of decisions, in the case not only of deeds 
*f granted for the security of creditors, but in leases^ 
^* dispositions, or other voluntary rights, granted to 
'^ strangers, for a price presently paid, or other valu*« 
" able consideration."^ 

This rule, however, has exceptions ; as, 1* Liti- 
giosity strikef against voluntary decjds only; for 
where a deed has been granted in implement of a 
prf vfous^ obligation^ and, consequently, has not been 
granted wi^i, a vie\f;.Qf defeating the ^ilig^n^^^^ 
^reditorsy the deed, is unchallmgeable. Thu«, ^ 
4ebtor being under an obligation to grant a righA 
of annualrent, although the right} was ^ot gr^o^tfcd 
till after denupciation on a comprisi]|^» ;the> afinual^ 
rent right was preferred 4o tl^e .p(wpris|Ag/ 

;-Sl« Ai^oth^r^ , exception to the; iy]y|4i(;at^Qn of the 

> Erskine, B. IL tit 2. § 7. 
, ' Douglas £;^a^n«^C^^ditor8 of MapzieSji 21st Jan. 1692^ Mor.S37#. 

»Ersk.iB,i|itita2j^§,16i , >.. ' r 

;,^€uniuQghain oifam^/ ^epdersoni 16& Jap^ XpiSi^ Be^ vopc 
Comprising, Mor. 2818 and 8374. 
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c^octrine of litigiosity is founded on delay or ffwra in 
the completion of the diligence. Thus, a delay to 
complete an adjudication for four years, was held 
sufficient to take off the effect of litigiosity, and to 
Itender the deeds of th^ debtor binding.^ And again 
Q> delay of only two years was found to be sufficient 
tfi give a x^relerence to the voluntary deed of the 
debtor.' . 

2. The plea qfdeath-bed.-^A disposition or bth^r 
deed affecting heritage, may be liable to reduction at 
the instance of the disponer's heir, on the head o£ 
death-bed ; and this is a ground of reduction which 
will follow the property into the hands of an onerous 
holder. The existence of such a plea of course is 
jiot discoverable from the records. 

8. In the same ,way, thejraud or forgery of the 
author may afford a ground for reducing. a deed in 
the hands of a purchaser. 

4. Another latent danger to the purchaser arises 
from the act 1661, c. 2^, which declares that no 
right or disposition made by the apparent heir of a 
deceased proprietor, in so far as these d^ds n^ay 
prejudice the creditors of the deceased, shall be va- 
lid^ Smh&Bthey be made and granted a full year af- 
ter the 4efunct'8 death. Hence, were a purchaser 

1 Earl of QaUoway against Gordon^ 89th March 1630, Durie^ Mor. 
8S84. 

* Duchess of Douglas against Soott, 26th July 1764^ Fac. Coll. 
Mor. S833 and 8SdO. Lord Cnmstoiin had granted an httitable bond 
to his creditor^ two years posterior to the leading of an a^judieation, 
at itk instance of the Duke of Douglass ; and although this ^^judica- 
tion was within year and day of the first e^etual onei, yat^ as no step 
hadbeen taken to complete it, the heritable aeditmr wait«e(£dmd. 
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to take a disposition from an lieir within a year af- 
ter the death of the former proprietor, the sale rai^ht 
be reduced, and the estate attached by the creditors 
of the deceased.' 

5: A deed in favour of conjunct and amfident 
persons may be reduced, unless there be a proof of 
its onerosity ;' and thig is a ground of reduction 
which will attach to the subject in the haiids of a 
purchaser, wherever the deed contains evidence of 
the connexion between the granter and receiver. 
Hence, a disponee need not be described by his 
relationship to, or confidential connexion with, the 
disponer ; while, at the same time, evidence ought 
to be preserved of the actijal payment of a fair price. 
This observation Is, however, applicable only to the 
case of insolvency, where questions are likely to arise 
from claims at the instance of the creditors of the 
disponer. 

6. Servitudes enter no record, and yet are eftec- 
tual against a purchaser, wherever they have been 
followed by possession ; nay, even a negative ser- 
vitude, incapable of possession, will notwithstand- 
ing be effectual against a purchaser. 

7. The legal liferents of teros and courtesy are 
burdens which will afiect heritage in iSie hands of 
a purch^er, wherever the marriage has been dis- 
solved before the purchaser has be^i infeft.^ 

^ See aa to the e£ket of tb]b8tat|ite, ivpra, pp. IB8*95. 
. * IflSl, c. 16. 

* Ornj against Ferguson^ 31st Jan. 1798^ Fac Coll. Mor. 1^513. 
Mutrie Petitioner, 86tli June ISlOj Fac. Coll. 

flM'CuU^ agioMHst ^aitlaad, ICjth 4wly 17S8, Fac. Coll. Mov. 
p. 15^866, vide supra, p. 87. 
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In all of those cases, the records afford no protec- 
tion to the purchaser ; for the. rights, hurdens, or 
limitations exist independently altogether of the 
records. But a conveyancer or law agent employed 
in making a purchase of heritable property, ought 
to direct his inquiries so as to ascertain how far the 
subject of the purchase is affected by such qualifi- 
cations. 

II. The next class of dangers against which a 
purchaser has to guard, are discoverable from the re- 
coz:d^. But they are such as may escape notice in 
a search of the records for the retrospective period 
of forty years, beyond which searches are seldom 
extended. Uninterrupted possession for the period 
of forty years, by the seller or his predecessors or 
authors, founded on a charter and sasine or other 
feudal title of possession, is a valid prescriptive 
title under the positive prescription. Where there- 
fore a sale has taken place, all that the purchaser 
cim legally require is a feudal title in the seller or 
his predecessors for the period of forty years, withr 
out lawful interruption. Of this title the purchase^ 
is bound to accept, unless he can show a precise bur- 
den still existing. But althpugh a search embracing 
that period is legally sufficient, the following burr 
dens may not be discovered from the search^ 

1. The Minorities of the parties entitled to chal- 
lenge the right of the party in possession, are deduct- 
ed in reckoning the years of the long prescription, in 
virtue of the Act 1617, c. 12, by which Act that 
prescription is regulated. The deduction of these 
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minorities may, therefore, extend the rights of a 
party challenging to a period greatly exceeding forty 
years. 

2. I^escripiion may be interrupted by the raising 
of an action ; and there is a register where dtations 
for interrupting prescription are recorded. Bat 
this record is seldom examined, although it cer- 
tainly ought to be searched as well as the other re<* 
cords. 

d» Prescription begins to run against heritable 
securities, not from the date of the security, or itd 
entering the record, but from the time that no de- 
mand has been made by the creditor, or no interest 
paid. The security subsists for the period of forty 
years after the last of such payments ; so that the 
fact that no sasine on an heritable bond appears on 
record for forty years back, is not sufficient evidence 
that the land is unaffected by heritable debts. * 

4. Prescription against an inhibition raised on a 
depending action, begins to run not from the date of 
the inhibition, but from the date of the decree in 
the action ; and in this way the effect of this species 
of inhibition may be much prolonged. 

5. A right of Jteversion may be exercised at any 
time, provided it has actually entered the record. 
This was a right exceedingly dangerous to a pur- 
chaser ; for, by 1469> c. 98, it was rendered effec- 
tual against purchasers ; whose situation thus be- 
came very insecure. On the establishment of the 
records, the danger was so far removed, that, by the 
Act I6l7i c. 16, reversions were ordered to be re- 
corded ; and, on their being so recorded, they were 



DANGERS UNDER A SEARCH. 875 

dedared capable oiF competing with recorded sasinei; 
From that time the priority of the right oi T&ret^ 
8ion,in competition with the sasine^ depended on 
the same rules of preference which regulate othe^ 
heritable rights, that is, as they are now understood^ 
the deed which first enters the record is the prefer- 
able one. But where the Act 1617 has been com- 
plied withi and the right of reversion has been duly 
recorded, it will be effectual until exercised, or for 
ever. To this extent the right is a dangerous one 
wherever there is no time specified within which 
the right of redemption is to be exercised ; since 
where there is no such limitation the person in the 
right of the reversipn may redeem at any time.^ 

This right, therefore, is not only saved from the 
effect of the negative prescription, but may defeat an 
absolute right standing on the positive prescrip- 
tion.* 

6. Prescription on an iitfeflment in real warrant 
dice does not begin to run until eviction has actually 
taken place ; it may, therefore, continue a burden on 
property for a great length of time. 

These are burdens or limitations which may be 
discovered from the records ; but which may fre- 

^ EUiot against Maxwell^ January 1727^ Karnes, Mor. 10,977. 
Elliot had possessed the lands of Meikledale for more than forty years 
on charter and sasine; and his creditors were pursuing a aale, when 
MaxweU appeared, and claimed a power to redeem the lands, on a 
right of reversion, which had heen duly recorded, though no step had 
heen taken on it for more than forty years. The Court held that, as 
the reversion had heen recorded in the register of sasines and rever- 
sions, it did not suffer prescription. Fide supra, pp. 158, 159. 

* Ersk. B. iii. tit. 7, § 10. 
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quently appear on record beyond the period to which 
a search is usually extended. The obj^ in uoticr 
ing them now, however, is not to suggest any alter- 
ation on the practice, which has been found to bQ 
sufficiently secure, but in order that conyeyancers^ 
having in view the dangers against which the usual 
search of the records is no guarantee, may, wi|li re^ 
ference to the circumstances in which the seller 
stands, direct such farther inquiries to be made as 
prudence may suggest 



APPENDIX. 



In the preceding trei^tise, and in pattlcuiar at pages 8 
and 284, reference i^ made to the; statute 3' Robert I, 
c. 24, Gonunpnly called Quia eoysiore^.ienarumfpa^din the 
foot note on page 282 the provisions of the statute are 
quoted. This statute is to be found in the Begiam Ma^ 
jesUitemi and in several passages in the preceding work 
the author, assuming the statute to be a Scottish one, spe- 
culates on its advantages, and on the supposed causes of 
its falling into desuetude. The editor, in two foot notes, 
has stated it to be extremely doubtful whether this sta- 
tute ever was enacted or in observance in Scotland. He 
has said so, because it seems to be the general under- 
standing of modern lawyers, confirmed by the researches 
of Mr. Thomson, the deputy-clerk register, into the 
history of the early statutory law of Scotland, that 
the Begiam Mcgestatem is not an authentic collection 
of our ancient laws. The prevailing opinion is, that 
the book is a mere compilation from Glanville^s collec- 
tion of the old laws of England, which Edward I. at- 
tempted to impose on the Scotch as a genuine collection 
of their laws ; in furtherance of his design to assimilate 
the laws of the two countries, and thereby to facilitate 
his conquest of Scotland. 

Craig (Lib. 1. Dieg. 8. § 11.) and Stair, (B. I. Tit 1. 
§ 16. and B. III. Tit 4. § 27.) concur in rejecting the 
Regiam McgesUUem as a collection of Scottish laws. The 
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subject^ hawever, is one which has given rise to a consi- 
derable controversy, which is not likely to be finally 
settled until the result of Mr. Thomson's inquiries is 
made public. In the meanwhile, it appears to be suffi- 
cient for all the purposes of a practical treatise like the 
present, to make the reader aware^ that the authenticity of 
the work in which the statute ^^ Quia emptotes terrarunC* 
appears, is questioned ;— and consequently, that all spe- 
culations which proceed on the hypothesis that the sta- 
tute is a Scottish one, are liable to objection. See on 
this subject, HaUetf Anmabi vol. iiL p. 270. And, on the 
other hand, see the authenticity bf the Regiam Majesta^ 
tern vindicated-^lZoM^ Leduresj vol. ii» p« 60. 4t seq. 
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INDEX. 



A 

Absolute Warrandice, the natural and implied warrandice of 
land, 48. See Warrandice. 

Act See Statute. 

Act of Infefiment, 1S8. 

Acts of Sederunt Teferred to; 22 Feb. 1681>1S5; 11 Feb. 1708, 
137 ; 17 Jan. 1756, 221, 234; 6 Jan. 1604, 228. 

Adjudication, litigiosity oh, at what date it commences, 370. 

Apparent Heir, manner in which he may sell his interest in his 
estate, and enable the purchaser to be feudally vested, 8 1 ; 
consequences of his dying before his title has been completed 
under the procuratory for that purpose in his disposition, 82 ; 
relief competent to the purchaser in such a case, under the act 
1695, c. 24, ib. ; sales by, within the annus deliberandi, as 
affected by the act I66I, c. 24, 83» 371. 

Arrestment in competition with an assignation to the rents, 65 ; 
with an unrecorded sasine, 245. 

Articles of Roup, clause in, declaring sale a slump bargain, 165 ; 
effect of such a clause as to errors in stating the rental, ib. ; as 
to defect in seller's title to part of the subjects sold, I67 ; as 
to errors in substantialibus, 1 69, 1?1 ; clause which describes 
the title, of which the purchaser shall be bound to accept, 
173 ; clause as to finding caution for the price, 175 ; fictitious 
offers to raise the price, and questions arising out of such a 
device, 181 ; combination among the offerers, 184; convenient 
sometimes to reserve one bode to the exposer, 186 note ; effect 
of general and prospective references usually inserted in, ib. 
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Assignation to the Rents and Title Deeds, form of> in the dispo- 
aition to a purchaser^ 64 ; effect of it before and after infeft- 
ment as regards the rents, ib. et seq. ; as regards the title- 
deeds> 67; difference between the warrandice of the two 
rights, 70. 

Assignees, effect of this term in the charter of resignationi 265. 

Augmentations of Stipend do not fall under the warrandice in the 
disposition to a purchaser, unless specially provided to the con- 
trary, 49, 50. 

B 

Bargain and Sale, mode of transferring property by, in £ng- 
hmd, 5. 

Barons of Exchequer, their powers in revising of Crown char- 
ters, 299. 

Boundaries, duty of the seller to explain all disputes, which 
may exist relative to, 35 ; precautions to be observed where 
they consist of walls, ib. 

Bounding Charter proceeding on the resignation of the vassal, 
null under the act 1592, c. 136, 277. 

Breve testatum, of the superior, one of the evidences of infeft- 
ment before the introduction of the instrument of sasine, 3. 

Burden Real, by reservation, nature and effect of, 9^ ; distinc- 
tion between it and a burden constituted in favour of a Ihird 
party having no infeftment, 9^ ; analogous cases, 95 ; distinc- 
tion farther illustrated, 96 ; where purchaser resells under 
this burden, whether second purchaser would be personally 
liable to the first seller, 93 ; clause proposed to be introduced 
into the disposition to regulate this* matter, 99; requisites to 
be attended to in order to create a real burden, 101 ; methods 
of imposing it, 102 ; competent mode of transferring it, ib. ; 
diligence, by which attachable, 103; how creditor in it may 
render his right effectual, ib. ; rules fixed in regard to the 
ranking of debts secured in this wav, ib. ; a discbarge and re- 
nunciation, the proper evidence of their extinction, 104. 

Burgage Property, nature of, 131 ; nature of the deed by which, 
transferred to a purchaser, 133 ; form of completing the.pi^r- 
chaser's right under it, 1 34, 131, note ; clauses contained in it, 
1 36; symbols of resignation, ib. ; whether securities granted over 
this sort of property to be held base of the grantor, effectual, 
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137 ; nature and effect of jedges and wannant8> 138 ; act 1661^ 
c. 1 1^ in regard to the registration of instraments of aasine 
in burgage subjects^ 230 ; no composition due for an entry in> 
319, no/e. 

C 

Cause of Granting, alterations which may be necessary on the 
disposition of sale arising from, 93. 

Caution for the price> clause in articles of roup relative t6, 175, 

Certificate of registration of the instrument of sasine, whether 
it be necessary to complete the act of registration, 242. 

Cess and Public Burdens, obligation to pay them in the dispo- 
sition of sale, 6l ; to what time they are paid up by the 
seller, 62 ; where it is meant to exempt purchaser from, ne- 
cessity of expressing the clause with precision, ib. 

Charge against a Superior under 20 Geo. 11. c. 50., distinc- 
tion between it and a charge against superiors under 54 
Geo. III. c. 137, 306. 

Charter, Original, in what respects different from the disposition 
to a purchaser, 26. 

Charter by Progress, circumstances to be attended to in fram- 
ing it, 296. 

Charter of Sale formerly in use, nature and effect of, 20. 

Church Lands, whether the burden of designing glebes out of, 
be defended against by absolute warrandice, 45. 

Cognition and Sasine, instrument of, form of expeding it, 132, 
note. 

Combination amongst purchasers at a public sale, illegal, 184. 

Composition payable to the superior %n the entry of a purchaser, 
inquiry into its amount, 309 ; statutes on which the daim 
is founded, and points now fixed in regard to it, 31 8, note. 

Conditional Sale, depending on the payment of the price, effect 
of, 150. 

Confirmation, of the entry with the superior by, 281 ; man- 
ner in which this mode of entry came to be introduced ac- 
counted for, 282; clauses of which the charter of confir- 
mation consists, 285 ; confirming clause considered, ib. ; 
clause dispensing with defects, 286; what would be the 
effect of confirmation before sasine, S87 ; effect of confirma- 
tion after infeftment, 289 ; public rights, 290 ; base rights, 
291 ; confirmation may be procured by an heir of his ances- 
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tor'e title^ t9$ ; union of this chatter with the charter of re^ 
8ignation« ib ; circumstances common to both, S95. 

Coitjunct and Confident Persons, deeds granted to, liable to re- 
duction in the hands of a purchaser^ 373. 

Consolidation, nature and importance of, 319 ; different stages in 
the progress of legal opinions on this subject, 323 ; old notion, 
or ipso jure consolidation^ ib. ; change in this opinion, Z^6 ; 
introduction of resignation ad remanenliam, 331; case of 
Bald V. Buchanan, 333 ; manner of consolidating the property 
and superiority according to the rules now fixf d, 336 ; dii9i- 
culty which may occur in the application of the principle a£ 
consolidation in completing a purchaser's title, 338, et seq, 

Contigtiity, circumstances in which lauds lying contiguous re- 
' quire separate sasines, 193. 

Contract of Sale, formerly in use, nature and object of, 14. 

Conveyanctuf^, objects of, 1 ; English and Scotdi, origin of, 2 ; 
reason of the conveyancing in Scotland diverging from that 
of England, 4 ; effect produced by the statute quia emptores 
terrarum in England, 7 ; in Scotland, 8 ; comparison between 
the two systems, 10. ' 

Corporation, a superior not bound to grant an entry to, 31% 
note. 

Courtesy, effect of, against a purchaser, 37^* 

Crown Charier of resignation and confirmation, in what respect 
different in its effect from charters by subject*superiors, 
^93 ; office of the Barons in revising crown charters, ib. ; form 
in which their authority is given, 300 ; effect of the signa- 
ture and consequences of departing from its terms in making 
out the precept, 301 ; purpose of the clause of union, 302 ; ef- 

. feet of it, 20Q, note, and 303. 

D 

Date of the instrument of sasine, manner in which expressed, 
189 ; Its importance and consequences produced by errors in it, 
189. 

Death'bed, effect of this plea against a purchaser, 371. 

Descripiion of the Subject, particulars to be observed relative to, 
34 ; evidence by which questions with regard to, must be de* 
cided, ib. ; duty of the seller where the boundaries or marches 
are disputed at the time of the sale, 35; precaution to be ob- 
served where they consist of walls, ib. 
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DiioonHguUy, efiect of, in r^ard to the act of gifving uifbftineiit, 
194; ciicumstanoes which eenstitute disoontiguityi ib. et 

Dispefuation^ daiue of, is a crown jcharter, efbot of k; SOO, 
m^e, and d05. 

Dispontion to a purchaser, history of, 12; dangers to which 
purchaser's rigfait anciently ezpoMd, 1$ ; ftmns resorted to, to 
guard his interest, li; Jthe contract of sale, 15 ; relief given 
by the act 1469, c. 37, 18 ; by 1540, c. 105, ib. ; 1693, c. 
SS, 29; ^ ^^ H* <c. 50, 20; improvements of practice, 
ib. ; the indefinite pvec^ of sasine, 28 ; terms of the disposi- 
tion considered, 26 ; in what respect difierent from the origi- 
nal charter, ib.. ; clauses usually to be found in it, 26 ; dispo- 
sitive clause, 29 ; obligation to infeft, S6 ; procuratory of re- 
signation, 42 ; clause of warrandice^ ib. ; obligation relative to 
the cess aad the public burdens, 6^1 ; assignation to the rents 
and title deeds, 64 ; clause of registration, 70 ; precept of sa- 
sine, 71 ; testing clause, 75 ; alterations which may be reqvi- 
site on the disposition from the state of the parties, 78 ; the 
dispcmer not infefl;, ib. ; husband and wife, 86; heirs portion- 
ers, 86 ; hMtable creditor, ib. ; (trustees, 91 i liftrent and fee, 
92 ; alterations arising from the cause of granting, 93; changes 
owing to various causes, 102 ; manner of holding ib. ; leases, 
107; alterations £n>m the nature of the subject jconveyed, 
115; superiority, ib. teinds, 123; patronage, 126; fishings, 
127 ; real warirandiee, 128 ; burgage property, 131 ; relative 
deeds connected with, 141 ; instrument of sa&ine on, 186 ; 
effect of it, 250. 

DisposUive clause in the disposition to a purchaser, form of it, 
29> note; terms of considered, 29 ; when seller described as heri- 
table proprietor, 30 ; requisites of the stamp laws as to the 
statement of the price, ib. ; discharge of price rendered effec- 
tual by delivery of the deed, ib. ; terms of sale in this clause, 
ib.; meaning of the term heirs and qssignee^ whomsoever, ib. ; 
their effect on previous settlement of the disponee^ 31 ; 
terms, liferent, and fee, 34; description of the 'subject, ib. ; 
with aU right, title, and interest^ 35. 

Docquet to the instrument of sasine, commentary on the terms 
of,. 21 7; authority of the notary, ib.; grounds on which he 
frames the instrument, 218 ; framing of the instrument, 219 ; 
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quety 222 ; sabacription of the notary and ivitnesses, Ji^ ; 



EdifAurgk, effeotagaiait poidlunerajof die fMAibition Ipl^is- 
pone whb a doolib maniier of hddiQg epttliainMl m 
tei$ bytke town o& 106. 

EtUry mih ike Superior, 1t54f; resigpMtvan, ft&6; wt^tmfim, 

•281; iinkn of the tffo chorteis, 29$ ; crowtii duirter of f^- 
j^tioB and cdnfinnatiaiiy 299; meaoB bjr i^Uth: 4 pujobiiver 

- j^roenitd an entiy prior to 20 €kee. If»> c 5Q>.jSQ^$ veUeC af- 
forded to him by that act> ibi>; dkidac^mthtAymssii ».«taige 

^ under it, and adharge tindior tl» net 54 Geo. m., 9* ^^7$ 306, 
note ; ciicuinBtancea m whidithe adperior may mspwA 307 ; 
grounda on which he wUl be entided to refuse an enlry« ib- ; 

• * eptry-mon^ or composition dn^ ic^ Jian, SOQ, et S9f^ j ,p^t, 

. now fixed in r^ard to it» 81S> note/ Tsmos aaifA.cf.mtSJi 
S4f5 ; the seller fidSy inieft, lb. ; tbesiffl^ infeft, bnt hiA titfe 
onconfinned, 547 ; wheie he ha&a personal right. Qidy» ^l ; 

' where ^ pnnhaser died withont taking i^feftsHSUty 3^; 
where he has been in&ft, but died .before altering, 959 ; 

« where the vassal acquires the superierJty« $6l ; wUm the 

. euperior acquires ilhe property, fl@& 

Error, in sudstantialilms, in a sale proceeding >a|i Aftu^es of 

c Roup will anmil the sale, 171* 

Eviction, effect of warrandice in the event of itstajdog-ple^ 56. 

£xcambwn, nature of the wsarrandief implied tn the oase vi$ 19Pi 
torn of the contract ef,.ib; . 

' • - • ' ... ' • , 

F . • . • 

Foot and Deed, warrandice from, natare and eflect of, fi9* 

FaeuUy to Burden, analogy between it nnd a jreal burden by jre- 

, serration, 95. 

Fee, when meant to be retained t^y a purchaaer taking a disposi- 
tion to himself in liferent, and to another in fee, dauee ne- 
cessary to be inserted in the dispoaition, 34; danger of Hw 
practice, ib« note; questions which lEnay arise out of it, 9^ ; 
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what power does the liferenter possess, 9t ; wketker fiar lia« • 

able for his debts, ib. 
FidUknu Offers at a poUio nde to raise the price, questions - 

which arise out of such a device, 181. 
Fishings, what meant by a right of, and how oonstituted, 172; 

manner in which transferred to a purchaser, 1 28. 
Forgery, efiaet of this pka against a purchaser, S71 / 
Fraud, efi«ct of this plea against a purdiaser, 871. 
FrMol4 QMdi^atkm, foam necessary id constituting it, 115. - 

G 

GMeiy efeet of absdute warraadiee m a dispo^tipn of church 

, htidsy with reference to the laws as to the desigaslian of, 45. 

H 

J7Mf • See Jpfm^eni Heir. 

Htirs Per ti mi fin, of the fomt of b dispos&tion by, 88^ 

Hdr ff Entail, m what circutnstances snperlor may demand a 
year's^ rent for an entry to, 819, 9»o<e. 

Heirtamd Assignees whomsoewr^ mjeanii^of these terms in the 
^tpoaittea ef sale, 80; thesr effect oh aprei^iooa settlemfent 
executed by thediipone^ SU ^ 

HtriiabU Creditor, Tarloos modes of conferring on him a piower 
of sale, 88 ; fiu^tory and oomm^on^ ibw ; redeen]iable disposi- 
tion wi& a power of side, 90. 

Heritabk Pn^pni^or, when seller so described, 80. 

Herttahk SeeuriU^, wiie« prescription begins to tun against, 
874. 

' ? _,, of the obligation to infei^ by a double manner of, in the 
disposition of sale, 86 ; manner of completing the purchaser's 
title under itf, ib. note ; effect of an unconfirmed sasine pro- 
ceeding on a diqwsition containing only^ one manner of hold- 
ing, 87, note ; whether right meant to be alternative, 89 ; 
effect of the double manner of holding as regards the entry 
with the superior, 42 ; importance of attending to the manner 
of holding, 102 ; effect of the prohibition to sell to be holden 
of the seller, contained in diarters from the town ofEdin- 
■ burgh, as regards purohasere, 106. 

Houses erected on a feu, question as to the amount of composi- 
tion payable on entry in, 812, ei acq. 
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Husband and Wife, form of the disposition of sale as affected b^ 

their rights, 86. 
Hypothec over Title Deeds, in competition with a purchaser's in* 

feftment, 67. 

I 

» 

Indejinite Precept of Sonne, its introduetion*into practioei 25* 

Inductive Causf^ in the charter of resignation, what ? 264. 

Inhibition, litigiositj on, at what time it oommenoesy 96& ; when 
prescription b^ns to run against it, 374u 

Instrument of Saline, effects produced on the conveyancing of 
this country by its introduction, 4 ; of the form of it on the 
disposition to a purchaser, 187; ceremony of infisftment, 188 ; 
danse of invocation, 189; date, ib. ; appearance of the parties 
on the ground of the lands, 19O ; authority of the bailie and 
procurator, ib« ; terms respectively and suecessivefy, 19 1 ; 
separate acts do not require separate instruments, 192; 
contiguity and discontiguity, I9S ; description and narra^* 
tive of the warrant, 801 ; requisites of the act I698, c. 
85, as to sasines proceeding upon assignations to unexeeut* 
ed precepts, 202; whether the assignation necessary to he 
produced, 203 ; presentment of the warrant by the attor- 
ney to the bailie, 207 ; the bailie's acceptance, and publication 
-of the warrant, 208; insertion of the precept of sasine, ib. 
note ; delivery of sasine, 209 » terms real, actual, and corporal 
possession, 210 ; enumeration of the lands, ib.; symbols, 211 ; 
requisition of instruments, 218 ; time and place of giving sa* 
sine, 214; number of witnesses, 216; docquet, 217; autho- 
rity under which the notary acts, ib. ; grounds on which he 
frames the instrument, 218 ; framing of the instrument, 219 ; 
. nnmbering of the leaves, 220; Act I686, c 17> ib.; Act of 
Sederunt, 17 January, 1756, 221 ; an error in the number- 
ing of the leaves will not invalidate the instrument when it is 
written on a single sheet, 222, note ; concluding part of the 
dooquet, ib. ; subscription of the notary and witnesses, 228 ; 
whether it be necessary that they should subscribe each page, 
224; registration of the instrument, 227 ; legislative attempts 
to establish regularity in this respect before the Act 1617, 
c. 16, ib.; introduction of that Act, 228 ; enactments of it, 
229 ; introduction of th^ act 1 681, q. 1 1, as to the registration 
of sasines in burgage subjects, 230, note ; progressive improve- 



INDEX. 405 

ments of the reoords, 230 ; in what the Act of registration 
consists, 234 ; when supposed to be completed;, 235 ; entry 
in the' Minute Book> with a certificate of registration, ib. ; 
partial ^itry in the record and errors or omissions in transcrib- 
ing the instrument^ ^6 1 at what point of time the registra- 
tion is understood to take place> ^S; consequences of the 
. entry in the record book being out of the order of the entry 
in the Minute Book, 240 ; whether a certificate of registra- 
tion essential, 242 ; general and particular rasters, 244 ; 
effect of an unrecorded sasine, ib. ; conclusions upon that 
point, 247 ; whether a new sasine would be competent to re- 
medy defects or irregularities in the original .instrument, 

248, note ; effect of the sasine on a disposition to a pur- 
chaser, 250. 

Invocation^ clause of, in the instrument of sasine, origin of, 189^ 

J 
Jedge and Warrant, effect of this form as regards burgage pro- 
perty, 135 ; how constituted, ib. note ; may be extinguish- 
ed by intromission with the rents, 139* 

* 

L 

Lease, effect of, i^;ainst a purchaser, 107; as a security fur 
debt, 108 ; in regard to the repairs of the houses, 1 10 ; in 
r^;ard to new buildings. 111. 

Lease and Release, mode of transferring property by means of, 
in England, 6. 

lAen, See Burden, 

Liferent, analogy between a reserved right of, and a reserved 
burden, 95* 

Liferenter, what power does he possess under a disposition re- 
serving a right to him to sell or burden, 92 : whether the fiar 
would be liable for his debts, ib. 

Litigiosit^, nature of, 368 ; on an inhibition, at what period it 
commences, ib. ; on an adjudication, 370 ; cases excepted from 
its operation, ib. . . 

Livery qfSa^ne in England, origin of, 2. 

M 

Minorities, danger arising to the right of a purchaser from, 373. 
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Miiswei and MimUei qf Saie, effect (^> whto fbnmilljr eite- 
ciitedf 14rl ; aelemnitieft re^iutito in t^e execation of, ib. ; 
rules in regard to tibe oonstitntioa of an efibctual'mle of 
• land, 143 ; recpuiites of a probative deed, and exceptions to 
the general role, 14S ; whether defects inl the wdenMiities may 
be supplied by aeimowledgttent of Baba6ription, ib.) distinc- 
tion made as to misaiveB in this respect, 144 ,* effect of m in^ 
terventus, 148^; conditions sometimes inserted in these pre- 
liminary deeds, 149; retention of title deed» in secmrity of 
tbe price, ib. ; conditional sale depending on the payment ^of 
the jsncB, 159; obligation to deliver a snftcitot progress of* 
titles, 154. 

N 

Karraihe, or introductory clause of the disposition of sale, in 

what it consists, 29* 
Non^entry, action of, when competent against a purchaser, 42. 
Noiarial doquety in the instrument of sasine, tenns of coiisider^ 
' ed, 217, ei seq. 

O 

Obligation to infeft, by a double manner of holdings terms of con- 
sidered, 36 ; mantlet in wliiok a( pnrchaser on^ ^bomplete hi^ 

..right nndegr.iWtft* note; eon^Beolaes where.itis;awanting, or 
where it contains only one mantai^f of holding, 97 ; ))r^>er to 
e^presa^at whoso exge9Hsein£Bfitaientis.toTbegiVen^ ih*^; whe^i 
ther the holding meant to be alternative, S^^i onse^pienoes 
of the double manner of holding as regarda the snpenot's ri^^ 
to an enlr^, 42 ; changes wJufih may be^deoe^s^ry on .the di9» 
position as to this clause in consequence of the manner of 

. holding in the prior titles, 1.0^ 

P 

fares imrias, die testimony of, ^e chief evidexice of infeftment^ 

^.fonneriyinSootland» 3. 

Patronage, form of a disposition of, 120. . 

Precept qf Sasine, form of it, 71 n0te:; offset of before the act, 
1693, c. 35, 72 ; indefinite terms of it^ ib. ; their object, 73 ; 
by whom the precept may be executed^ ib. ; after beixig ex- 
haostadoniiB,. it cqnnot agsjn be the wamniiif Another in^-- 
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feftawit^ 7S; ik& tasiiie given in irir toe of it, cannot be i>f si 

' different kind fraok thai^ oedereii> 74. 

Prefwfuet ocddrpf between ingtsiinients of sasinei 235* 

Prescription, interni|>tion o^ dangeraming from to- a pnrishaser, 
how to be avoided, 374 ; when prescription of heritable secu- 
rities and inhibitions begins to run, ib. 

Prescriptive title, may be rejected by a purchaser, 154. 

Pricf^ reqnijBitefi.0£.the.ata)np laws as to the statement of in tbd 
di«|)o^ion of saici 30, 86 ; the discharge of in the dispositive 

. diause» hoiw. made effeotudi, SO ; modes hj whidt it may 'be 
^ rendered o: real bncden on the property, 93 ; effect of a sti- 
pulation to retain title deeds in security of, 149 ; effect of a 
omddttion^'.'sale^ depefidiBig cm the payment of, 150; whethet 
a sale valid, 'though, no pince :fixed; 1 53 ; observations <m tlie 

; daosse i^siiaiLLy insevted in>.aztieles «f roup as to finding^c^ntlon 

. fwr, 176. 

Probaiive, deed^ xeqnisites^f, under the aet 1781, c. 5> and dd^ds 

. excepted ffom the formalities required by thatstatute, 143 ; 
whether- a defect iji the 8olemaitie«> may h& sopped byac- 

" knewledgment of> 8abtcri{iitioii> 14S; diBtinctiion made as* to 
missives: iii this respeet, 144$'decL9ian8 upon the point, 14 J. 

Precuratori^qflHemgnationy effect- of befdi?e ^e act, l()93,'c. 
35, 42. 

ProgTmscf' THties, what held to<be a sufficient one> of which it 
purchaser bound to accept, 1 54 ; where the title founded to 
prescription mcrdby^ purchaser^ not bound to accept, ib. ; where 
seller's title res^icAed- by ^ndkione, whether purchaser can be 

. compelled toaeci^of a..titlb'from him, 156* effect of a re-^ 

< cofdxsd right of reversion, 158^ of a right of redemption; 

. 159 1 i3^ef competoit to the purchaseif ivben seller nnabW to 
deliver a suffident progreiss, l64. 

Publie Burdens,' fyftm of the obltgatibn Relative to/ in the dispo- 

, dtionof sale, 6l, noie ; to what tim^^they a;re paid up by the 
seller^ 63 ; where it is meant to exempt purchaser from, ne- 
cessity of expresatng the clause with precision, ibi 

PidfUe Laws^ effect of absohxte warrandice as to burdens impos- 
■ ed byy 45. 

PurehttsiTy manner of completing his title, 249. 

:■■.■:■'' 1 ' ^ 

Q^mquidem, olauae of,, in the Charter of Resignation; purpose 
of, 278. 
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Qnia empiares terrartm, e£toct prodoeed on the oonvejimciiig of 
England by the statute of, 7 ; on the ooiiTeyancing of Soot- 
land, 8 ; doubts as to this statute having been enacted ia 
Seotland, or in obsenranoe there. Appendix, 877* 

R 

Real f^arrandice, nature of, 128 ; alterations on the form of the 

disposition of sale, which may be occasioned by, 129 ; effect 

of the implied real warrandice in the case of an excambion, 

. 180 ; when prescription begins to run against an infeftment 

in real warrandice, 875. 
Records, security afforded by, to purchasen, 865 ; danger of 
tmsting to the execution of the disposition, ib. ; to what pe- 
riod the search ought to be brought down, 867; dangers 
against which the records afford no protection, SGS ; litigio- 
sity, ib. ; the plea of death-bed, 871 ; ftaud or f(»gery, ib. ; 
Act l66l, c. 24, ib. ; conjunct and confident persons, 872; 
. servitudes^ ib. ; teree and courtesy^ ib. ; dangers which may 
.escape notice, 878 ; minorities, ib. ; interruption of prescrip- 
tion, 274; prescription of heritable securities, ib. ; prescrip- 
tion of an inhibition, ib* '; a right of reversi(m> ib. ; infeftment 
in real warrandice, 375. 
Reddendo^ clause of, in the charter of resignation, observations 

on, 278. 
Redemption y effect of a right of, against a purchaser^ 159- 
Reference-inaexted in articles of roup, effect of* 186, note. 
Regiam Majestatem, doubts as to its authenticity^ Appendix, 877- 
Register of Sasines, legislative attempts to establish it prior to 
the Act 1617« c 16, 227; introduction of that Act, 228; 
enactments of it, 229; introduction of the Act l681, c. 11, 
as to the registration of sasines in burgage property, 280> 
note ; sketch of the progressive improvement of the record, 
280; first idea, ib. ; improvements introduced by 1672, c. 16, 
§ 82, 281 ; rule of preference formerly^ ib. ; order of preference 
established by I698, c. 18 and 14, ib; the certificate of re- 
gistration formerly equivalent to registration, 288 ; thus re- 
medied by 1696, c. 18, ib. ; futher improvements introduced 
by the Act of Sederunt, 17 January, 1756, 284. 
Registration, form of the clause of, in the disposition to a pur- 
chaser, 70, note; different object! of, 71 ; nature and effect 
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of the decree interposed in virtue of it> Tlj nole ; purposes of 
the clause of registration in charters^ S79* 

Registraiion of the instrument of sasine, in what it consists^ 
.254 ; effect of entry in the Minute Book, and a certificate of 
registration, SS5 ; effect of a partial entry, or of error or omis^ 
sions in the transcription, 236 ; when registration understood 
to take place, 2S8 ; whether the registration would be com- 
plete if the entry in the record were disconform to the entry 
in the Minute Book, 2i0 ; whether a certificate of registra- 
tibn essential, 242 ; effect of an unrecorded sasine, 244. 

Rents, form of the assignation to, in the disposition of sale, 64, 
. notes effect of the clause before and after infeftment, 64;, 
nature and effect of the warrandice of, 70. 

Rental, effect of a clause in articles of roup, declaring sale a 
alump bargun, in regard to errors or defects in the rents^l, 
165, et seq. 

Resignation, entry with the superior by, 255 ; antiquity of this 
form, ib. ; right formerly possessed by the superior, 256 ; 
consequences of the change which has taken place, ib ; the 
consent of superior and vassal necessary in this mode of trans- 
mission, 257 ; form of the iact of resignation, 261 ; effect of it 
in divesting the seller, 262 ; nature of the charter of resignation 
and clauses contained in it, 263; terms know all men, 264; in- 
ductive cause, ib. ; dispositive clause, 265; term assignees, ib. ; 
•effect of the resignation in regulating the terms of the charter, 
270 ; latitude allowed where third parties are not concerned, 
276 ; manner in which lands must be described, 277 $ clauses 
ai quasqu%dem,tenendas, and reddendo, 278; clause of registra- 
tion, and precept of sasine, 279 ; testing clause, ib. ; the prac- 
tice of sealing charters, causes of its surviving the sealing of 

. other deeds, ib. ; how charter completed, 280 ; union of it 
with the charter of confirmation, 208 ; circumstances com- 
mon to both, 295. 

Resignation ad remanentiam, introduction of it into practice, 
SSI. 

Resignation and Sasine, form of expeding the instrument of, 
131, note. 

Respectively and Successively, object of introducing these terms 
into the instrument of sasine, 191* 

Reversion, effect of a recorded right of, against a purchaser, 158, 
374. 
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Sale of land> how coiapleted among the Boiikiu^ % ^ atflnoer in 
wliieh tliis nfttm was preserved and introdaoed into tbev 
. praedce of Stottdi and Engiiih eaav^jikadng, 8 ; ndesin t^ 
'ffod to the constittttion of an e&otual sale in Sootlaiid, 143: 

SMdme, origttt of the Seotch and English fenns of^ d ; eirideace 
of in Sootlaad teoiontly, 8 ; oonsequ^nces of the ia«»idiiction 
of the inatnunent of sasine, 4 ; terms of the sashie on tlie 
di^osition to a pnrehader oensidaed, 186 ; instmment, 187 ; 
notarial dooqaet> 917 ; r^tration of the sasine, 897; effect 
of an nnreeorded sasine^ @44. 

SeaUng of charter b> ca/uses of its sunrivii^ the praotiee of seid-- 
ing other deeds, 279* 

Search of' Inonmbrahces, to what period it ought to be brought 
dowQj 867 } dai^rs not discoverable from^ 868 ; dangers dia- 
ooverable, but which may escape notice, 373- 

Sermtudes, effect of against a pordhaser, 378 ; how fdr he maj^ 
be defended against them by absolute warrandice; 44. 

Slumps Bargain, effect of a clause in articles of romp decfaffimg 
sale a slump bargain, l65. 

Staff and Batons, the prc^r symbols of verignatiaii in burgage 
property, 136. 

Stamp Lawe, requisites of, in regard to the statement of the price 
in a disposition of sale, 30, 86» > 

iSto/tt^e^ referred to ; Rob. I. Stat. 2, c 24, 133, 282; 1449>>c 
17,107; 1469,0.28,158; 1469, c 37, 18,310,318; 1474, 
c. 58, Sa3 ; 1503, c. 89, 228 ; 1540, c 77 and 79> 228 ; 1540, 
c. 105, 18; 1555, c. 43 and 46, 228; 1563, c 79, 218; 1567, 
c. 27, 132, 135; 1584, c. 4, 217, 280 ; 1592, c. 136, 277 ; 1617, 
c. 16, 102, 158,228, 2*4, 230; l633, c. 17, 124; l66l, o. 94, 
83; 1669, c. 18,318; 1672, c.l6, 231 ; l681,c. 5, 14i5; l6»l, 
c. 11, 192, 230 ; 1681, c. 17, 318 ; 1686, c. 17,220, 221, 226; 
1686, c. 19>233, 235; 1693, c. 13 and 14, 231,235, 240; 
1693, c. 35, 19, 42, 72, 202, 279; l695, c. 24, 82; I696, 
c. 15,221, 2^5; l696, c. 18, 233, 235, 242; 1707, c. 11, 
169 ; 16 Geo. II. c 2, 289^; 20 Geo. II. c. 50, 20, 305, 310, 
318; 49 Geo. III. c. 42, 301 ; 54 Geo. III. c 137, 306; 55 
Geo. III. G. 184, 86. 

Statute Labour, express warrandice necessary to reliere a pur- 
diaser from this burden, 63. 
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Stipend, ^Smtiof mvrandide in r^iierlAg punlntar.TfiDDa. 

Superior, effect produced on his right to claim an entry ftotH a 
. ^urchaHer^ "by the doiSble manner of iuDldiog, 42 ^ ttipaner .of ' 
. ooB^ledag Mi titla vrhax he has aequiml the prpp^ty^ SfiS. 

Supertority, formg naecMaty in ^copatilmting.a ivote on a.dbppoi* 
tion of> 115. 



\t 



T^eutdsj form o£a diqposhion o& tby a titaifip'wiieie die ^sale pro- 
ceeds on a decree of sale, 124 ; where it is voluntary>.'125 ; 
1 fDBn of A diqnsitjbn 6f by a patron, 18S» , 

Tenendas, clause of, in the: charter. of xeiignfi.tiQn, pbsenations 

on> 278* 
Terce, a purchaser's right, as effected by, 87, S72. 
T^esting cla$iu, togm. iof ^ it, 75, m4fi j distinction betWe^ tlsdi 
statutory and consuetudinary requisites, 76, 15,mte; solem- 
nities neees^ary t^be ohservedim laijihenticating the.deed, 75,; 
note ; statutes connected with that subject, ib. ; peculiarities 
of the testing clause of charters, 279* 
Til/e of a pur^aserj mamlec qf completing it, 249 ; effect of the^ 
instrument of sasine on the disposition, 250 ; entry with the 
superier, 254; resignation, 255 ; confirmation, 281; union 
. lof the dbarters of resignation and confirmation, 293 ; crown 
.iCharter of resignation and confirsiation;^ 1i99l entry with the 
/Anperior, 305 ; oonsolidation, 319; various cases of entry, 
: S45 ; Jthe seller duly infeft, ib. ; infeft, but his title uncon- 
firmed, 347 ; where he has a personal right only, 351 ; where 
. the purchaser dies without taking infeftment, 358 ; where he 
has been infeft, but dies before entry, 359 ; where the vaseal 
acquires the snperiority, 361 ;;where the superior acquires the 
property, 363. 
Titk'^eds, form of the assignation t% in the disposition of sale, 
64, noie ; effect of the clause before and after infeftment, 67 ; 
right of hypothec, in competition with, ib, ; whether general 
doctrine sifected by stipulation to retain title-deeds in security 
. of the price, 69 ; assignation of use, in giving right to all un- 
executed procuratories and precepts, ib. ; nature of the war- 
randice of, 70 ; whether a security for the price may be validly 
constituted by a stipulation to retain them« 149; obligation to 
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deia?er a raAcieot pvigfets, questMBS which may ariie out 

of it, 154; claiise in artides of roup relative to, effect of, 

MS. 
TrusieeM, tiidi title to dispeiie must be £ree from objectioaj 91* 
Trust Rights f introdiiction of in Engiaiid, and effects prodnced 

by them on the conveyancing of that country, 5. 

U 

Union, danse of in crown cliarter8> terms of it considered, S02 ; 

points settled in regard to the constmction pnt npon it, 20O, 

note. 
Uses, statute of, its introduction in England, and its effects on 

the conveyancing of that country, 5* 




Vassal, when he acquires the superiority, manner of completing 

his title, 351. 
Vote, of the forms necessary in constituting it, 1 15, et. seq. 

W 

Walts, precautions to be observed in describing property when 
bounded by walls, 35. 

Warrandice, form of the clause of, in the disposition Id a pur- 
chaser, 42, note / what warrandice implied, when no warran« 
dice expressed, 42 ; effect of absolute warrandice, 43 ; how 
far it defends purchaser against servitudes, 44 ; it does not 
secure purchaser against burdens arising from the law of the 
land, 45 ; doubts as to the application of this principle with 
reference to the law's designing glebes out of church lands, 
ib. ; general result of authorities, 48 ; cases affording exam- 
ples of the construction put upon special clauses of warran- 
dice, 49 ; general rules as to the effect of absolute warran- 
dice, 52 ; effect of warriyidice from fact and deed, 53 ; effect 
of warrandice when eviction takes place, 56 ; incurred only 
on eviction, 57 ; effect produced by an exception of a particu- 
lar deed, 58 ; considerations proper to be attended to in fram- 
ing this clause, 60 ; warrandice of the assignation to the rents 
and title deeds, 70. 

While^'Bonnets, offers by, at a public roup, illegal, 1 82. 

Witnesses, number, of, necessary to an instrument of sasinc, 
216. 
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